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Plans are made for the future but are based on the experience of the past. This blending 
of past and future is as essential to building a sound insurance program as to any other 
human activity. In fact, it is the only sure way to discover all risks of loss and to minimize 
the possibility of errors. 


THE A TNA PLAN 


OF INSURANCE AND RISK ANALYSIS 


The Aétna Plan is an exact and thorough convenient distribution of premiums through- 
method of checking insurable hazards out the year may be arranged. 
against present coverage. Any weakness in This specialized service is available to you 
the existing program, with its attendant risk through your local Atna representative and 
of uninsured loss, is thus revealed. Likewise, is applicable not only to your personal insur- 
any previously unnoticed duplication of cov- ance problems but also to those that confront 


erage can be eliminated. you as a fiduciary. 
As a result, adequate protection is assured, 
savings in cost are sometimes effected and It Pays to Be 4/tna-ized 


THE AATNA CASUALTY AND SURETY COMPANY 

THE AXTNA LIFE INSURANCE COMPANY 

THE STANDARD FIRE INSURANCE COMPANY 

THE AUTOMOBILE INSURANCE COMPANY 
OF HARTFORD, CONNECTICUT 
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ualification? No thank you! That 
stuff’s a technical bogey of you lawyers. 
Just gets corporations like ours involved 
in more reports to file and 
more taxes to pay. Nix, we're 


doing all right as’ we are.” 


F not in those exact words, at 
least to that effect, has many an 
obdurate corporation official an- 
swered his lawyer's advice to qual- 
ify the corporation as foreign in 
the state or states in which it is 
doing business. 

One of them was a client of 
yours, probably—and you the law- 
yer. But one of these days he will 
have you on the ‘phone again, and 
“Get our company qualified in such 
and such and such states,” will be 
the burden of his talk then. “Get 
it going quickly—today—jump on 
it—please!” 

For the going gets steadily 
rougher and more dangerous for 
corporations actually doing busi- 
ness in states away from home 
without being properly qualified. 
All the information to be disclosed 
to the various states under so many 
of these new day, or new deal, laws 

Social Security, Workmen’s Com- 
pensation, and so on—make a cor- 









































poration’s non-compliance with 
the foreign corporation law plainly 
visible to any state official who 
wants to look. A good target for 
the penalties that never used to be 
enforced. 

You may have a corporation cli- 
ent on your doorstep tomorrow 
with a demand for quick action in 
one to ten or twenty states. And 
there is no other way in all the 
world to give such a client such 
quick action—quicker than he ever 
thought you could give him —as 
when you employ the services of 
The Corporation Trust Company, 
C T Corporation System and asso- 
ciated companies... official forms 
at the beck of a finger . . . extracts 
from the statutes of each different 
state . . . all the official information 
you need... then C T offices and 
representatives in every state to 
handle the filing and recording of 
papers...a trained, experienced 
specialist in corporate representa- 
tion to be designated as the client's 
statutory agent... that’s C T ser- 
vice. 

And it is all SERVICE FOR THE 
LAWYER! 


@To have CT Representation a cor- 
poration must have a lawyer. That 
was made The Corporation Trust Com- 
pany’s policy at its founding in 1892, 
has been its policy ever since. We do 
not seek and will not take the represen- 
tation of corporations except from each 
one’s own lawyer. 
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THE TRUTH ABOUT JOHN JONES... 


p JONES is one of millions 
of American wage-earners, salaried 
and professional workers whose 
annual income is more than $1,000. 
He occasionally purchases articles 
on the instalment plan. 


His critics would have you believe 
that he fosters heedless buying of 
luxuries, promotes extravagance, 
piles up debt and contributes to 
or prolongs a business depression. 
They believe that his instalment 
purchases are a huge proportion 
of all retail purchases, which is 
not at all true 


I believe it is my duty as head of a 
national organization, with 4,500 
employes, specializing in financing 
instalment sales, to tell you the 
truth about John Jones—sound in- 
stalment buyer —and to offset much 
misinformation which has been 


and is being spread about him 


Depressions are not caused by 
people’s purchases. Purchase and 
consumption create more business, 
more jobs, more wealth, more pros- 
perity. Depressions are caused 
when people stop normal purchas- 
ing. To blame any depression on 
the instalment purchasers means 
that instalment buying must drop 
off in much greater proportion than 
cash or short term credit buying 


*A symbolical name t that of a person 


by A. E. DUNCAN 
Chairman of the Board 
COMMERCIAL CREDIT COMPANY 





The facts shown by the recent report of 
the United States Bureau of Foreign and 


Domestic Commerce are that the estimated 
total instalment sales during 1937 were 
only 12.2% of total estimated retail sales, 
compared with 11.8% for 1936, 10.9% for 
1935, and 13% for 1929; also, that the 
average amount of credit outstanding on 
retail instalment accounts during 1937 was 
about $2,900,000,000. 


Total retail sales during 1937 approximated 
$41,000,000,000, of which only 12.2%, or 
$5,000,000,000, were instalment sales and 
87.8%, or $36,000,000,000, were for cash or 
on open credit. A 40% drop in all retail sales, 
during a depression, based on 1937 figures, 
means a drop of 4.88%, or $2,000,000,000, on 
allinstalment sales; but it would also mean 
a drop of 35.12%, or $14,400,000,000, 1n re- 
tail sales made for cash or on open credit. 


It must be obvious, then, that the drop in 
volume of sales for cash or open credit, and 
not the drop in instalment sales, causes and 
prolongs a business depression. A total 


retail instalment debt of $2,900,- 
000,000, which is reduced during a 
depression, need not cause concern. 


Systematic saving is one of the 
basic principles of accumulating 
wealth. Sound instalment buying 
encourages the budgeting of fam- 
ily income and systematic saving 
for investment in durable family 
possessions. It produces mass 
buying power and makes mass 
production possible, which results 
in much lower prices on articles 
generally sold on the instalment 
plan It has helped build great in- 
dustries—the automobile, refriger- 
ator and radio industries. It keeps 
factories busy and labor employed. 
It has raised America’s living 
standard far above that of any 
other nation. It has made yester- 
day's luxuries today's necessities 


Upon the above facts, I believe 
that all reasonable persons will 
find that John Jones— sound instal- 
is not a menace. He is 


a worthy and valuable contributor 


ment buyer 
to the prosperity of American 


business and to the happiness of 
American life 


CEcan 


COMMERCIAL CREDIT COMPANY 


Credit Bankers to America’s Families 
Capital and Surplus over $64,000,000 


SERVING MANUFACTURERS, DISTRIBUTORS AND DEALERS THROUGH MORE 





BALTIMORE 





THAN 200 OFFICES IN THE U 


Wholesale, Retail Instalment and Open 
Account Financing, Factoring and 
Credit Insurance through subsidiaries 


S. AND CANADA 
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— 


Court and Fiduciary 
Bonds Available in 
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to him for fiduciary, court, and mis- 
cellaneous judicial bonds backed by 
the strength and service facilities of 


the U.S. F. & G. organization. 
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CURRENT EVENTS 


Bar Shows Lively Interest in 
Cleveland Legal 


Institutes 
DVANCE 
stitute on Federal Rules, to be held 
1e annual convention in 


registrations for the In- 
just preceding tl 
ing in in encouraging 
the first attempt of 


Cleveland, are con 


This is 


numbers. 


the American Bar Association to hold 
any official gathering in advance of the 
annual meeting week, but the new de- 
parture was necessitated by the fact 
that it was impossible to cover ade 


quately the subject of the new federal 
rules in less than six two-hour sessions, 
feasible to allocate this 
during the week when 
would be on. There- 
fore Thursday, and Saturday, 
July 21, 22 and 23, were chosen. The 
institute is being sponsored jointly by 
the American Bar Association through 
its Legal Education Section and by the 
School of Western Uni- 
The full program 


and it was not 
amount of time 
the official sessions 


I 


I riday 


Law Reserve 
versity in Cleveland. 
appears in this issue of the JOURNAL. 

\ number of larg 
indicated that they intend to send rep- 
the Federal Rules Insti- 
will be sure to have 
information in 


re firms have already 


resentatives to 
tute so that they 
the up-to 
reference to the new procedure. 
probably no member of the Supreme 
Court Advisory Committee will publish 
a book on this subject, the most author- 


most date 


Since 


itative information obtainable will be 
that which is contained in these lec- 
tures. In addition, the material which 
will be furnished to each registrant, 


Advis- 


‘reliminary and Final 


including copies by mail of the 
ory Committee's | 
Drafts to the first three hundred regis- 
trants, and the them 
selves to be distributed at the Institute, 
together with the Committee’s notes and 


copies of rules 


the hearings before the Judiciary Com- 
the House to all registrants, 
will be of very substantial value in the 
future. 


mittee of 


Committee to Publicize Institute 

President Vanderbilt has appointed a 
committee of members from each 
state, headed by Professor William W. 
lawson of the Western Reserve Uni- 


versity Law School, to publicize this 


institute and bring it to the attention of 
lawyers in their jurisdictions. A list 
oi the members of this committee fol- 
Forney Johnston, Birmingham, 
Alabama; Frank E. Flynn, Phoenix, 
Arizona; Hon. Thomas Brady Pryor, 
Fort Smith, Arkansas; Robert L. Mc- 
Williams, San Francisco, California; 
\V. Clayton Carpenter, Denver, Colo- 
redo; Warren F. Cressy, Stamford, 
Connecticut; William Prickett, Wil- 
mington, Delaware; Colonel Walter C. 
Clephane, Washington, D. C.; Hon. 
Scott Loftin, Jacksonville, Florida; 
Frank Carter, Atlanta, Georgia; John 
\. Carver, Boise, Idaho; Dean Albert 
J. Harno, Urbana, Illinois; R. Allan 
Stephens, Springfield, Illinois; Thomas 
C. Batchelor, Indianapolis, Indiana; 
Henry C. Shull, Sioux City, lowa; W. 
I’. Stanley, Wichita, Kansas; Frank M. 
Drake, Louisville, Kentucky; John D. 
Miller, New Orleans, Louisiana; 
Charles E. Dunbar, Jr., New Orleans, 
Louisiana; Hon. Clyde R. Chapman, 
Belfast, Maine; Charles McHenry How- 
ard, Baltimore, Maryland; J. W. Welch, 
Boston, Massachusetts; Edward A. 
Macdonald, Detroit, Michigan; Morris 


lows: 


fk. Mitchell, Minneapolis, Minnesota; 
Hon. George Butler, Jackson, Missis- 
sippi; Alexander M. Meyer, Kansas 


City, Missouri; John B. Tansil, Billings, 
Montana; J. A. C. Kennedy, Omaha, 
Nebraska; E. P. Carville, Reno, Ne- 
vada; William J. Starr, Manchester, 
New Hampshire; Ralph W. Wescott, 
Camden, New Jersey; J. O. Seth, Santa 
Fe, New Mexico; George Spiegelberg, 
New York City, New York; Charles 
W. Tillett, Jr., Charlotte, North Caro- 
lina; Edward B. Cox, Bismarck, North 


Dakota; Professor William W. Daw- 
son, Cleveland, Ohio; R. M. Rainey, 
Oklahoma City, Oklahoma; Carl C. 


Donaugh, Portland, Oregon; Edgar S. 


McKaig, Philadelphia, Pennsylvania; 
James C. Collins, Providence, Rhode 
Island; Douglas McKay, Columbia, 


South Carolina; Hon. Dwight Camp- 
bell, Aberdeen, South Dakota; Hon. R. 
B. C. Howell, Nashville, Tennessee; 
k. G. Storey, Dallas, Texas; Roy C. 
Ledbetter, Dallas, Texas; Paul H. Ray, 
Salt Lake City, Utah; Leonard F. 
Wing, Rutland, Vermont; Murray M. 
McGuire, Richmond, Virginia; James 
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M. Simpson, Spokane, Washington; 
Arthur S. Dayton, Charleston, West 
Virginia; Walter L. Brown, Hunting- 


ton, West 
Madison, 


Virginia; Gilson Glasier, 
Wisconsin; C. R., 
Cheyenne, Wyoming. 

In this connection, it is interesting 
to note that there are already three or 
four states where intensive study of 
the new federal rules is now progress- 
ing with a view to adapting state prac 
tice to them. In Arizona a recommen 
dation from the Judicial Council that 
rule-making power be granted to the 
Supreme Court of that state contains an 
implicit suggestion that if this is 
adopted, as much of the new federal 
rules as are felt applicable will be in- 
corporated in State procedure. In South 
Dakota, Indiana and Minnesota detailed 
studies are being made and plans are 


Ellery, 


also going forward in other jurisdic- 
tions. 


Large Attendance Indicated for 
“Wills and Trusts” Institute 


Advance inquiries concerning the 
institute to be conducted at Cleveland 
during the week of the Annual Meet 
ing by Professor W. Barton Leach of 
Harvard on the subject of “The Draft- 
ing of Wills and Trusts: The 
Power of Appointment and the Avoid 
ance of the Rule against Perpetuities,” 
indicate that there will be 
tendance for those sessions. A printed 
cutline of the material to be covered 
by Professor Leach is available at As- 
sociation headquarters 
Admission to 


Use of 


a large at 


upon request. 


his lectures will be by 
tickets, the tickets to be obtained with 
out charge upon request at the regis 
tration desk in Cleveland. The lectures 
will be held on Wednesday and Thurs- 
day afternoons at 2 P. M. and on Fri 
day morning at 9:30 A. M. July 27, 
28 and 29. 


are planning institutes during the com- 


Many associations which 


ing year have arranged for representa 
tives to attend this Cleveland institute 
and to report back concerning it. <A 
list of speakers who will be available 
for such institutes during the coming 
vear will be furnished on request to the 
Legal Education Section. 
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Activities in Aid of the 
Practicing Lawyer 


HE first legal institute on the sub- 

ject of the new Federal Rules 
for Civil Procedure was held in Kansas 
City on May 25 from four to six in 
the afternoon. The arrangements were 
made by a joint committee of the Kan- 
sas City Bar Association and the Law- 
yers Association of Kansas City, the 
same group which had staged a suc- 
cessful institute earlier in the year. As 
there was a surplus of funds from previ- 
ous lectures, there was no charge for 
persons who had purchased tickets at 
that time. A charge of 75 cents was 
made to others. 

Professor Edson R. Sunderland dis 
cussed the principal features of the new 
rules and compared them with rules of 
procedure in Missouri. Reports from 
Kansas City indicate that this lecture 
was very well attended and that with 
two successful institutes held this spring 
there is no doubt that this will become 
a regular part of the program of the 
two Kansas City bar associations. The 
institute council consisted of the fol- 
lewing Kansas City lawyers: Harry L. 
Jacobs, James P. Kem, Cornelius E. 
Lombardi, John N. Monteith, Guy B. 
Park and Paul R. Stinson. 


In Buffalo 


During the last week of May, the 
University of Buffalo Law School and 
its alumni organized a series of eve 
ning lectures for the benefit of the 
alumni and in celebration of the law 
school’s fiftieth anniversary. These lec 
tures somewhat followed the legal in 
stitute pattern. They were held at the 
Hotel Buffalo each evening from Mon 
day to Friday on subjects including ad 
ministrative law, federal taxation, the 
work of the Supreme Court at the 
present term, recent developments in 
New York practice, developments in 
tort law, and “the problem of bureau- 
cracies.” The sessions closed with a 
dinner on Saturday night. There was 
an average attendance of about one hun- 
dred and it is reported that this effort 
on the part of the law school was en- 
thusiastically received. 


In Chicago 


A summer “Seminar for Practicing 
Lawyers,” to run from July 11 to July 
25, has been announced by Dean Ed- 
ward T. Lee of the John Marshall Law 
School, Chicago. Lectures by leaders 
of the Chicago and Illinois Bar will 
include the subjects of income, business, 
social security and other tax laws; the 
National Labor Act; Bankruptcy and 


77b; new rules of federal practice, and 


in fact all the new trends in recent 
legislation and decisions. 

Northwestern University Law School, 
Chicago, announces as a feature of its 
1938 summer session a series of three 
intensive seminar courses of one-week 
duration each for practicing attorneys. 
The week beginning July 25 will be de- 
voted to the subject of trade regulation 
and the control of prices; laboratory 
methods of scientific proof will be taken 
up during the week of August 1; and 
the week of August 8 will feature a 
taxation course. Each morning will be 
devoted to discussion periods, with the 
afternoon being occupied with investi 
gations or informal group meetings. 


Incomes of Independent Pro- 


fessional Practitioners 


HE United States Department of 

Commerce has published the re- 
sults of a study of the income of in- 
dependent practitioners, 
during recent years, prepared in the 
Division of Economic Research of that 
department by Mr. Walter L. Slifer. 
Following is an extract relative to the 


professional 


legal profession’ 

“In the survey of the legal profes- 
sion made in 1937 a questionnaire was 
sent to firms and individuals engaged 
in independent practice. The average 
net income of firm members and indi- 
vidual practitioners in the sample was 
$6,601 in 1929, $3,786 in 1933, $3,692 
in 1934, and $4,320 in 1936. Results 
of the 1935 survey covering the years 
1932 to 1934 indicate an average net 
income for firm members and individual 
practitioners of $3,868 in 1933 and 
$4,218 for 1934, thus showing a measur- 
able increase in 1934 whereas the 1937 
survey indicated a slight decline in 
1934. The 1937 survey was made in 
cooperation with the Committee on Eco- 
nomics of the American Bar Associa- 
tion, and a series of questions to be 
answered by individuals, whether prac- 
ticing independently or as firm mem- 
bers, were attached to the questionnaire 
of the Department of Commerce. One 
of these questions related to the net in- 
come of the practitioner for 1929, 1933, 
and 1936, and the average net income 
obtained from this sample was $5,561, 
$3,273, and $3,725 for the respective 
years. 

“With the exception of the year 1934, 
the trend from year to year in the aver- 
ages in each sample is similar. The 
downward trend from 1929 to 1933 in 
the samples of the legal profession is 
not so great as that for the samples of 
the medical profession, and the upward 
trend from 1933 to 1936 is smaller than 
that in the medical profession. The 


average net incomes of lawyers in the 
two samples in 1936 were 65.4 and 67 
percent of the 1929 levels; while, as 
shown above, the medical profession 
had attained a greater degree of recov- 
ery by 1936.” 

And this is how the study sums up 
the average income for the Medical 
Profession : 

“The sample of all independent med 
ical practitioners obtained from the sur- 
vey made in 1937 gives an average net 
income of $5,298 in 1929, $2,909 in 
1933, and $4,143 in 1936. Averages ob- 
tained from this survey for the years 
1929 to 1932 are somewhat lower than 
those given by the survey conducted in 
1933; for the years 1932 to 1934, in- 
clusive, the averages derived from the 
1937 survey are only slightly lower 
than those of the 1935 survey. Trends 
of the average net income as expressed 
in percentages of 1929 are similar for 
the surveys of 1933 and 1937. In the 
study made in 1937 the practitioners 
were requested to designate their type 
of practice as between general practice 
and practice of a specialized nature. 
The average net income of specialists 
in the sample was $6,521 in 1936, 
which was 77.5 percent higher than the 
average of $3,673 for general practi- 
tioners in the same year. The average 
net income of specialists declined from 
1929 to 1933 at a more rapid rate than 
did the average of the general practi- 
tioner, and rose more rapidly from 1933 
to 1936. The average net incomes of 
both specialists and general practi- 
tioners in 1936 were more than 78 per- 
cent of the 1929 level.” 


Tax Service Association En- 
joined from Practicing Law 


HE Tax Service 


Illinois was enjoined from prac- 


Association of 


ticing law by a decree entered April 18, 
1938, by Judge Walter T. Stanton of 
the Superior Court of Cook County on 
complaint of the Chicago Bar Associa- 
tion. The Association, according to 
the complaint, was organized as a cor- 
poration “not for pecuniary profit,” but 
was actually created for the purpose of 
making money out of property owners 
who were harassed by the muddled tax 
situation in Cook County, Illinois, 
brought on by the depression. Among 
the services which the Association 
claimed to have performed for mem- 
bers were, “Attorney’s services,” “Cir 
cuit or Superior Court injunctions,” 
“county enjoined from collecting sec- 
ond half of 1931 tax until legal amount 
due is determined,” “all tax savings by 
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court order to member” and the prep- 
aration of personal property tax sched- 


ules. 

All that the beleaguered tax-payer 
had to do was to join the Association 
and pay certain “service charges” and 
attorneys’ fees, which were all payable 
in advance, the amount being deter- 
mined by the size of the tax bill. The 


Association promised in return that it 
would secure large tax reductions. 
The complaint filed by the Chicago 
Bar Association prayed “That a per- 
manent de granted 
herein restraining and enjoining the de- 


injunction may 


fendant, its officers, agents, employees 
representatives, from practicing 


either directly or in- 


and 
law in 
directly, or fron 


any form, 
holding itself out as 
having a right to practice law or the 
right to represe 


in the courts or in 


t others in tax matters 
preparing or filing 
schedules pertaining to taxes, or from 
advertising the fact that it maintains an 
office for the fur 


ices of any kind for the benefit of its 


ishing of legal serv- 


members or others or from soliciting 


through salesmen or otherwise, and 


from charging and 
missions or payments in any form for 


illecting fees, com- 
any legal services rendered or to be 
defendant.” 

its answer admitted 


rendered by the 
The defendant 
its solicitation of 


members through 


salesmen who were paid commissions, 


but denied that it was practicing law or 


that it rendered its members any legal 


services or gave them legal advice. It 
claimed to render services of a non- 
legal character to tax-payers. The de- 
cree entered by Judge Stanton found 
that the defendant, its officers, agents, 


employees and_ representatives were 
guilty of the unauthorized practice of 
law and it enjoined them from prac- 
ticing law in any form, directly or in- 
directly and from holding themselves 
out as having the right to practice law 
or to hers in tax matters 
in the courts. 

The Chicago Bar 
mittee on Unauthorized 
the Law, prepared and prose 
cuted this suit, is composed of the fol- 
lowing members: Charles F. Hough, 
Chairman ; W. Schroeder, 
Vice-Chairman, Glenn E. Baird, Cush- 
man B. Bissell, Walter H. Chambers, 
Harold E. Christensen, Philip R. Davis, 
Milford F. Henkel, Edward Hershen- 
John W. Kearns, Adalbert J. 


son, . 
Langdon, Daniel 


represent ot 


. ° a 
Association Com- 
Practice of 
which 


Werner 


Kirschten, Harold I 


L. Madden, Bernard McDevitt, Jr., 
Kenneth F. Montgomery, C. Wesley 
Mulfinger, Alfred J. Parker, Edward 
Rothbart, David J. Shipman, Irving 
Zimmerman. 


Short Course for Prosecuting 


Attorneys 
N ORTHWESTERN University an- 


nounces that a third annual short 
course of instruction—in effect a 
seminar—designed particularly for 
prosecuting attorneys and their assist- 
ants, will be offered by the School of 
Law, through the facilities of its Scien- 
tific Crime Detection Laboratory, dur- 
ing the six day period from August 1 
to August 6, 1938, inclusive. The major 
portion of the program consists of a 
series of lectures and demonstrations 
by the Staff of the Scientific Crime De- 
tection Laboratory in the various scien- 
tific methods of crime detection. The 
primary purpose of this is to familiarize 


the attendants with the possibilities of 
the application of scientific methods to 
criminal investigations. 

As regards the more rudimentary 
aspects of scientific criminal investiga- 
tion, such as the preservation of perish- 
able evidence, there will be special in- 
struction in the particular techniques 
or procedures involved so that the at- 
tendants may become qualified to do 
such work themselves or have it done 
under their direction and supervision. 
Much attention will be devoted to the 
preparation, for trial, of a case involv- 
ing scientific evidence, and also to the 
legal status and application of such evi- 
dence. Moreover, provision has been 
made for group discussions concerning 
the general problems of the office of 
prosecuting attorney. 





Washington Letter 


75th Congress Adjourns 
A" 9:08 Thursday evening June 

16th the third Session of the 75th 
Congress adjourned. This was the sec- 
ond regular Session, the previous one 
having been a special Session. Whether 
there will be another special Session 
this fall has not been definitely indicated 
by any one in authority, but has been 
suggested in numerous conversations. 
Some of the subjects mentioned which 
might justify a Session at that time are 
railroad legislation, tax revision, and 
reorganization of executive agencies of 
the Government. 

The session just closed has been a 
productive one, some of the major 
enactments having been the Relief-Re- 
covery Bill, the Revenue Act of 1938, 
the Wage-Hour Bill, the Chandler 
Bankruptcy Amendments, the Food and 
Drug Bill, Monopoly Investigation, and 
Investigation of W. P. A. Political 
Activities. A number of the proposals 
which fell short of enactment were the 
legalizing of wire tapping, amendments 
to the Walsh-Healy bill, a shelter-belt 
tree planting appropriation, railroad aid, 
and reorganization of Government 
agencies. 

The Inevitable Closing Jam 

The procedural situation whereby 
some of the bills failed to pass illustrates 
the inevitable jam which precedes the 
closing of every Session of such a body 
as Congress where so many conflicting 
interests converge. The bill to legalize 
wire-tapping missed being enacted be- 
cause the Senate did not take up for 
consideration a few amendments which 
had been made to the measure in the 
House. The House refused, in spite of 
urgent pressure by Mr. John L. Lewis 
of the C. I. O., to bring up by special 
rule the proposed amendments to the 


Walsh-Healy Act involving labor con- 
ditions on Government contracts and in 
the supplying of materials to the Gov- 
ernment. The shelter-belt amendment 
to the deficiency appropriation bill 
which was sponsored by Senator Norris, 
of Nebraska, was halted in a conference 
committee between the two Houses. 
There are so many versions of why 
something was not done in aid of the 
unfortunate railroads, and who was re- 
sponsible for such non-action, that every 
person may choose the story which suits 
his taste. Some of the general princi- 
ples pervading them seem to be that no 
agreement could be reached as _ to 
method; that everybody wanted some 
one else to take the initiative; and 
perhaps that, if the disease should be 
allowed to become notably worse, its 


virulence might aid in choosing a 
remedy. 

A postponement of adjournment for 
one day, from the time previously 


planned, was caused by a short filibuster 
against a conference report on the flood 
control bill. The latter part of the Ses- 
sion was enlivened also by the over- 
riding of the President’s veto of the 
proposal to continue the 3% per cent 
interest rate on farm loans. He esti- 
mated that this would cost the Treasury 
$208,700,000 if continued, as proposed, 
for another year. Congress did not 
seem so much interested in attempting 
to balance the Treasury’s budget with 
this particular item, for the vote to 
override the veto on the day before 
adjournment in the House was 244 to 
87, and, on the following day, in the 
Senate, 57 to 18. 


Relief-Recovery Bill 
This provision of $3,750,000,000 for 
recovery and relief expenditures should 


(Continued on page 583) 
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An Savitation 


If you are planning to attend either the 
National Conference on Uniform State Laws 
or the Convention of the American Bar Asso- 
ciation, to be held next month in Cleveland, 
Ohio, we hope you will make use of the com- 
plimentary stenographic service and other 
facilities of the Secretarial Bureau which this 
Company, as usual, will maintain in connec- 


tion with both meetings. 


FIDELITY, SURETY AND BANKERS BLANKET BONDS 
BURGLARY, ROBBERY, FORGERY AND GLASS INSURANCE 


FIDELITY AND DEPOSIT 





COMPANY OF MARYLAND, BALTIMORE 
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TOMORROW'S LAW OF EVIDENCE 





Influences Which Have Determined the Character of the Law of Evidence—Shrinking of the 


Ancient Domain of Jury Trial for Which the Army of Evidential Rules Was Assembled— 


Certain Predictions as to Future Developments—Relief of the System of Proof of Certain 


Tasks It Can never Satisfactorily Perform—Narrowing the Area of Proof as Provided in 


New Federal Rules and Increase of Judge’s Power and Responsibility Are among These 





Advantages of a Wider Use of the Newer Contributions of Science to the System of Proof 


Should Be Explored More Fully—New Attitude of the Profession Is a Forerunner of Change 


—The inal Yield of Seeds of Scholarship in This Field* 


By CHARLES T. McCCorRMICK 
Professor of Law, Northwestern University 


HERE is a swift harshness in the way the rules 

of evidence are applied in a common law court 

that is astonishing to one who sees it for the first 
time. A question is asked, and like lightning, before 
the witness, open-mouthed, can answer, the opposing 
lawyer protests, “We object—calls for a conclusion.” 
“Sustained.” The questioner, nothing abashed, tries 
again. Thus in quick succession questions are tendered 
and challenged and rapid-fire decisions reward with 
points the skill of the objector or the questioner, to 
the mystified amazement or amusement of the witness, 
the jury and the spectators.'’ Many of the rules which 
the judge thus applies have the sharpness of definition, 
characteristic of those which the umpire on the diamond 
or in the prize ring is called on to enforce. Why is 
this system of curt and summary interference with the 
telling the witness’s story tolerated? It can only be 
explained as a natural outgrowth of that peculiar insti- 
tution, jury trial.* 

When a case is to be tried by a group of twelve 
laymen, chosen at random from the entire community, 
it must be tried in a way that will keep such a 
group awake. Consequently, we bring the witnesses 
into court to tell their stories at first hand, instead of 
taking their testimony in advance by deposition or 
affidavit, which would usually be cheaper and more 
convenient. Moreover, there is no guaranty that the 
group on the jury will have any experience in weigh- 
ing the reliability of testimony, and it is fairly certain 
that any prejudices that they have will be intensified by 
the fact that they act and decide as a group. Hence it 
is natural for the judge, better educated than the aver- 
age juror, and experienced in hearing evidence, to sup- 
pose that he can help the jury to reach a right deci- 
sion by keeping them from hearing at all those items of 





*Address delivered before the Dallas, Texas, Bar Associa- 
tion on June 11, 1938. 

1. See Guy H. Chase, A Lay Critic Reviews Courts’ 
Faults, 11 J. Am. Jud. Soc. 181 (1928), and a more discrimi- 
nating appraisal of the ethics and aesthetics of the procedure 
of objection, Thomas H. Hearn, I Object: A Proposed Re- 
form in Civil Non-Jury Trial Procedure, Calif. St. Bar J., 
May 1932, p. 103, quoted Wigmore, Evidence, 1934 Supplement, 
§ 8a. 

2. A vivid description of the emotional repercussions of 
jury trial is given in Leon Green, Judge and Jury, Ch. 15 
(1930). 
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testimony which would be likely to mislead the unwary, 
or to stir the prejudices of a group of run-of-the-mine 
citizens. Finally, the whole atmosphere of the hearing 
is at storm pressure. The parties are fighting in the 
very valley of decision, conscious that every move may 
be crucial to the issue, which the jury must determine 
before it disperses. 

This method of trial, upon oral proof by examina- 
tion, conducted by counsel for the parties, of all the 
witnesses in person in one continuing session, before 
the very tribunal which is expected to decide the issues 
immediately at the close of the hearing, is what we have 
come to think of as a judicial trial. Obviously, there 
are other ways. They do things quite differently in 
France.* Things were done quite otherwise in the clas- 





3. “In France, oral evidence is only admissible exception- 
ally and by the special proceeding (enquéte) already alluded 
to, which it is in the discretion of the Court to authorize or 
refuse. Formerly oral evidence, where the amount in dispute 
exceeded 100 francs, was absolutely excluded. The objections 
alleged against it were the danger of witnesses being bribed, 
and the complications, delays and expense entailed thereby (a). 
The rigour of this rule has been somewhat relaxed by the 
Code, which renders oral evidence admissible in casees involv- 
ing a sum exceeding 150 francs when there exists a commence- 
ment de preuve par écrit, or prima facie documentary evidence 
of the facts alleged, the nature of which will be explained 
later on. This rule, which is embodied in Art. 1341 of the 
Civil Code, constitutes the French equivalent of the Statute of 
Frauds. In the vast majority of ordinary civil cases, how 
ever, no oral testimony is introduced at all and the case is 
determined solely upon documentary proof. Furthermore, 
even where ora! evidence is admissible, as already stated, the 
highly scientific system of interrogation which in English law 
gives such wide scope for the talents of a skilled cross-exam 
iner is unknown; the questions are put by the judge, and 
the parties or their counsel may not put questions direct to 
the witnesses, but must submit them to the judge, who may 
refuse to put them (a). . . Witnesses in civil (as distinguished 
from criminal) causes give their testimony in chambers, not in 
open Court, under a special procedure known as enquéte con- 
ducted before a judge specially appointed for the purpose sit 
ting in chambers. Their evidence comes before the Court in 
written form only. Witnesses giving their testimony under 
enquéte are expected to parler d’abondance, that is, to narrate 
uninterruptedly the circumstances to which their evidence re- 
lates. In this narrative personal knowledge is intermingled 
with hearsay and opinion; judge and counsel intervene only 
for the purpose of eliciting information on particular points. 
The elaborate machinery of examination is unknown. All the 
evidence, whether originally oral or documentary, goes before 
the bench of judges in documentary form only, and it is for 
them to sort out the wheat from the chaff and form their 
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sic chancery practice, but today the equity trial has 
conformed to the oral norm. The jury no longer is 
looked on as an essential in our ideal of a trial, but it 
is the presence of the jury that has shaped the pattern, 
with its characteristic feature of production of oral 
proof by the parties, in waves of attack, counter-attack, 
and repulse, with its atmosphere of conflict, so clearly 
manifested in the traditional hostility of tone of the 
cross-examiner, and with its process of attempting to 
sift out the chaff in the testimony on the spur of the 
moment by objections and rulings according to rules 
that must be invoked and applied on the run. 

These influences have determined the character of 
the extensive body of doctrine known as the law of 
evidence. Many of its notions originated in early rul- 
ings of English judges at nisi prius, and it still tends 
to be formulated in terms of rules of sharp outline, 
rather than in terms of wider standards. A century of 
reporting of evidence points and of the writing of evi- 
dence texts has multiplied these rules and filigreed 
them with distinctions and exceptions. When applied 
at all in the trial court, they are applied as they were 
originally designed to be, that is, rather inflexibly. This 
tradition of crisp analysis, and the usability of the rules 
for dogmatic solutions makes them a happy feeding 
ground for the law schools. As taught, the law of evi- 
dence furnishes for the milk teeth of the law student, 
an abundance of those hard problems which are sup- 
posed to be so invigorating, but which often seem 
beyond the infant’s powers of mastication. Among the 
questions which present special difficulties of analysis 
are the following: The effect of presumptions upon the 
two burdens of proof, the line between a question of 
fact upon which the relevancy of other evidence de- 
pends and the fact upon which hinges the competency 
of other evidence under a technical rule, the problem 
whether conduct can be hearsay and when, the ques- 
tions which cluster in profusion on declarations of 
intention. 

Nevertheless, if one has occasion, as I have had, to 
compare the law of evidence in the books, with the 
rules of evidence as they seem actually to be applied in 
trial court rooms in several states, there is a strange 
disparity. The lush exuberance of doctrines which 
bloom in the digests and the six-volume treatises on 
evidence, and the sharp quiddities of the class room, 
though they were fairly well known to the advocate of 
a generation ago, are not familiar ground to the aver- 
age successful trial lawyer of today. To master these 
rules so that they could actually be used, to retain them, 
and to keep abreast of their changing current, would be 
a mammoth task, and one which as a practical man he 
believes is not worth the cost. Of what use to learn 
Culbertson’s canons of bidding at bridge, unless your 
partner knows them also? For even the trial judges 
today, with notable exceptions, have only a discreet 
bowing acquaintance with the evidence rules. A closely 
reasoned objection upon an evidence point, a ruling 





expertly discriminating between the competent line of 
proof and the incompetent, is rare. What one does 
hear is an iteration of a few tag-phrases, employed 
with little precision, such as “self-serving,” “res gestae,” 
“hearsay,” “the best evidence,” “admissions against 
interest,” “can’t vary a writing by parole,” “can’t im- 
peach on a collateral matter,” and a few others. A com- 
petent manipulation of the armory of rules which the 
modern law of evidence furnishes would require that 
cases be tried by specialists who did nothing else. The 
game would be at least as difficult as the new 
five-suited bridge. In fact, the trial lawyer knows that 
the game as it is played is not bridge at all, but poker, 
and that a good stack of chips in the form of adequate 
preparation of the facts and substantive law, a stout 
heart, a shrewd knowledge of human nature, and a 
fair run of cards, are all he needs. 

In actual jury trials the machinery of evidence 
rules, devised to filter the testimony for the untrained 
minds of the jurymen, has become too complex for use 
except to the limited extent indicated above. In trials 
without a jury the tendency is to disregard them alto- 
gether except as the traditional rules have influenced 
the habitual forms of questioning, and except for rare 
instances where the admission or exclusion of some 
indispensable item of proof will be decisive of the en- 
tire case as for example, the testimony of a surviving 
party who alone knows the facts, in an action involving 
the estate of a decedent. Even if objections are made 
the trial judge will usually admit the evidence, and may 
rely upon the gracious presumption obtaining in the ap- 
pellate court that if there was competent evidence to 
sustain his conclusions, he acted upon this and dis- 
carded the incompetent. This type of trial, in which 
the rules of evidence have only the feeblest vitality, is 
displacing the old system of common law jury trials, 
more completely than most of us realize, and is con- 
fining it to criminal cases and automobile personal in- 
jury litigation. Thus, it appears from the last report 
of the Texas Civil Judicial Council® that in Dallas 
County in 1936, there were 300 cases tried with a 
jury, and 4680 non-jury trials—fifteen times as, many. 
Even deducting the 3349 divorce cases, which numer- 
ically are the lion’s share of local litigation, at least 
three-fourths of the contested cases were tried without a 
jury. In the same year there were fifteen counties in 
the state in which all the cases tried were tried with- 
out a jury. The same tendency is manifest in greater 
or less degree in other parts of the country, if we may 
judge from the scant and scattered available informa- 
tion. Thus, a study of civil litigation in the Superior 
Court of New Haven County, Connecticut, for a 14- 
year period ending in 1932, revealed that only 7% of 
the cases disposed of by judical action were tried to 
a jury, and three-fourths of these jury contests were 
negligence cases.® 

The disappearance of jury trial, and of its charac- 
teristic rules of proof, has been speeded by the occu- 








opinion upon the facts which they consider relevant and 
proved.” O. E. Bodington, An Outline of the French Law of 
Evidence, 2-5 (1904). See also for descriptions of the French, 
German and other modern continental systems of proof, A. 
Engelmann and R. W. Millar, A History of Continental Civil 
Procedure, 554-564, 607-609, 618-620, 677-683, 717-722, 758-762 
(1927); A. H. Feller, Evidence: Modern Civil Law, 5 Encyc. 
Social Sciences 646 (1931). It appears that in Germany by 
the Judicial Procedure Reform Act of 1933, the former prac- 
tice of taking evidence in advance by a single judge or com- 
mission has been abandoned, and the testimony is now given 
at the trial before the entire court. K. Loewenstein, Law in 
the Third Reich, 45 Yale L. J. 779, 789 (1936). 


4. International & Great Northern Ry. Co. vy. Startz, 97 
Tex. 167, 77 S. W. 1, 2 (1903, opinion by Williams, J.) ; Cum- 
mings v. National Shawmut Bank, 284 Mass. 563, 188 N. E. 
489 (1934), and cases collected in Decennial Digests, Appeal 
and Error, § 931 (6); 5 C. J. S. Appeal and Error, § 1564 p. 
405, note 7, and § 1728, p. 1001, notes 88 and 89. 

5. Ninth Annual Report, pp. 35-44 (1937). 

6. C. E. Clark and H. Shulman, Jury Trial in Civil 
Cases, 43 Yale L. J. 867, 870 (1934) and see p. 872, n. 9, 
wherein data upon the prevalence of jury trials in Massachu- 
setts, Rhode Island, New York, and Kansas are summar- 
ized. See also Am. L. Inst., Study of the Business of Federal 
Courts, Part I, p. 76, part II, p. 67 (1934). 
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Tomorrow’s LAw oF EVIDENCE 


pation by administrative tribunals of the field of work- 
men’s compensation. One of the arguments for this 
change was the desirability of escaping the alleged 
technicalities of the rules of evidence. Not only the 
workmen's compensation commissions, but the other 
boards and commissions, state and national, vested with 
semi-judicial functions in newer types of controversies, 
have for the most part been freed from the duty to ob- 
serve the common law rules of evidence.’ 

If the foregoing picture, then, is correct, the an- 
cient domain of jury trial, for which the army of evi- 
dence rules was assembled, has shrunk to a small seg- 
ment of the total area of litigation. The troops have 
to do most of their deploying and countermarching in 
the cold country of appéals,- to which they can never 
be acclimated. In the field of administrative practice, 
the bugle call and beat of drum have dwindled to an 
echo. 

What of the future? I shall venture some predic- 
tions, not in any belief that I can read the stars more 
truly than another, but in the hope that I may chal- 
lenge some hearer to better my guesses, and perhaps 
provoke consideration of the questions, what is worth 
keeping in our Anglo-American system of evidence law 
and how can it be preserved? Can the useful rules be 
repaired and retained, the obsolete junked and thrown 
away? 

As guess number one, I can foretell a movement 
toward relieving the system of proof of certain tasks 
which it can never satisfactorily perform. One of these 
is the ascertainment, from conflicting testimony of 
parties and observers, of who was at fault in an auto- 
mobile accident. Such are the substantive rules of neg- 
ligence, that in case of collision the court or jury is 
required to determine as facts, the speeds and relative 
positions on the road of two automobiles, for a few 
seconds before the crash, the relative times when the 
drivers observed the other car, and whether and when 
the brakes were put on by each,—and all this in a situ- 
ation where a split second spells the difference between 
care and recklessness. Having regard to the fallibility 
of perception of the speed and distances of moving ob- 
jects, to the effect of excitement upon accuracy of ob- 
servation, to the proven rapidity with which details of 
a scene are forgotten, and to the influence of interest 
and of occasional will to deceive,* we realize that the 
judge or jury’s attempt to form a conclusion from con- 
flicting stories as to the precise succession of events 
leading up to collision which happened one year, or 
two years before the trial, is futile and illusory. It 
will be more likely to correspond with the ability of the 
respective witnesses to state their beliefs persuasively 
and intelligently, with the skill of the respective advo- 
cates in examination and argument, and with the trier’s 
natural sympathy for the party injured, than with the 
actual but inscrutable events of those few seconds before 
the crash. True, there are many clear cases upon either 








7. Frank A. Ross, The Applicability of Common Law 
Rules of Evidence in Proceedings before Workmen’s Compen- 
sation Commissions, 36 Harv. L. Rev. 263 (1923) ; Max Thelen, 
Practice and Procedure before Administrative Tribunals, 16 
Calif. L. Rev. 208 (1928) ; Harold M. Stephens, Administrative 
Tribunals and the Rules of Evidence, Ch. VI, VII (1933); 1 
Wigmore, Evidence (1923, and Suppl., 1934) §§ 4a, 4b, 4c. 

8. The studies of scientists confirm and extend the teach- 
ings of court room experience as to these and other factors 
of unreliability. See Dillard S. Gardner, The Perception and 
Memory of Witnesses, 18 Corn. L. Q. 391 (1933); Harold E. 
Burtt, Legal Psychology (1931), Chs. II (Errors in Sensa- 
tion and Perception), III (Attention), IV (Memory); J. H. 
Wigmore, The Science of Judicial Proof (3d ed., 1937) Chs. 
XX (Perception) XXII (Recollection). 
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side of the line of “fault,” but the phantom quality of 
the issue, and the arbitrariness of the results, in con- 
tested trials of automobile negligence cases make it 
probable that these cases will take their exit from the 
court house, just as the master-and-servant litigation 
did thirty years ago, by the substitution of a rule of 
liability without fault for the rule of liability for negli- 
gence, and the adjudication of cases by a compensation 
board instead of a judge and jury. When these cases 
go, a large part of the every-day work of the jury and 
of the rules of evidence will go with them. 

Not only will the trial process be relieved of litiga- 
tion involving fact-questions which are insoluble, but 
in the cases which remain the area of proof will be 
sharply narrowed. The old theory was that by ex- 
changing written statements of their claims, the parties 
would clearly define the real dispute, so that at the 
trial it would be unnecessary to prove matters not gen- 
uinely contested. We all know that the pleadings do 
not actually accomplish this purpose,’® but that it is 
customary to deny, and thus to require the pleader to 
prove, all the facts material to his claim regardless of 
the actual points in dispute. Nor does the device of 
sworn pleadings offer a cure. But there are two rem- 
edies which really work. The first is a modern 
strengthened system of Discovery before Trial.‘' This 
includes the power to call on the adversary for a list of 
the material documents under his control, and for the 
production for inspection of those which are not privi- 
leged, and to call on him to admit the genuineness of 
documents tendered by the moving party, and to ad- 
mit any other material facts, on penalty of paying the 
cost of proving them if the admission is unreasonably 
withheld, and finally the power to require the adver- 
sary to submit to a physical or mental examination 
where personal injuries or mental status are in ques- 
tion. Some of these purposes, but not all, can be ac- 
complished by a free use of the power to take the ad- 
verse party’s oral deposition.’* Most of the powers 
mentioned are liberally accorded by the new Federal 
Rules now awaiting the pleasure of Congress.'** 

Discovery is set into motion by the initiative of 
counsel. The other new machinery for stripping the 
case down to essentials is operated by the judge. This 
is a call of the case, with the parties and counsel in at- 
tendance, preliminary to the making up of the trial 
calendar, at which conference the judge by informal in- 
quiries will settle the scope of the issues to be tried, 





9. See the article by Clark and Shulman, cited n. 6, supra, 
at p. 885; Report by the Committee to Study Compensation 
for Automobile Accidents (1932); French, The Automobile 
Compensation Plan (1933). 

10. See E. R. Sunderland, The Theory and Practice of 
Pre-Trial Procedure, 36 Mich. L. Rev. 215 (1937). This im- 
portant paper is reprinted in the Ninth Annual Report of the 
Texas Civil Judicial Council, p. 47 (1937). Compare, how- 
ever, Judge Learned Hand’s address, The Deficiencies of 
Trials to Reach the Heart of the Matter, 3 Lectures on Legal 
Topics, Asso. of the Bar of the Cify of N. Y., 89 (1921), in 
which he argues that great improvement would be worked 
by a more accurate practice in pleading. 

11. Comprehensive and effective provisions for discovery 
and calling for admissions are provided for in England. Rules 
of the Supreme Court 1883-1932, Orders 31, 32. And in Illi- 
nois. Rules of Practice and Procedure Adopted by Supreme 
Court, 1933, Rules 17-20; 1937 Bar Statutes, ch. 110, secs. 
259.16-259.20. See in general, G. Ragland, Jr., Discovery Be- 
fore Trial (1932). 

12. As is allowed in Texas, for example, under Vernon's 
Ann. Civ. Stats. art. 3752. 

12a. Rules 30, 33-37, Rules of Civil Procedure for the 
District Courts of the United States, House Document No. 
460 (1938). 
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and may secure admissions of fact and agreements lim- 
iting the number of expert witnesses, or otherwise un- 
necessary proof.’® In practice, moreover, these confer 
ences have resulted in agreed settlements and final dis- 
position of a substantial number of the cases called.” 
This procedure, again, is provided for by Rule 16 of 
the proposed New Federal Rules, and is already in use 
in Dallas, Boston, Cleveland, Detroit, and Los Angeles.*® 
The value of these two agencies, Discovery and the 
Pre-Trial Calendar,’*® for uncovering the nub of the 
controversy has been demonstrated in practice, and it 
seems certain that the near future will see them gen- 
erally adopted and the scope of proof, and the occasion 
for the application of the rules of evidence, correspond- 
ingly restricted. 

‘As a manifest corollary to the powers of the judge 
on the pre-trial hearing he will come to exercise at the 
trial itself the same power to cut into the case and 
pare away all but the kernel of the dispute. Upon an 
offer of evidence, or an objection, there 1s no reason 
why the judge should not satisfy himself by inquiry of 
counsel or the parties themselves whether the immedi- 
ate or ultimate fact sought to be proved is actually con- 
tested, and if not both the evidence and the objection 
will be avoided by the judicial admission. This is a 
power that the judges doubtless already have, but 
seldom exercise.'’ They will in future take advantage, 
in the interest of justice, of that vast store of candor in 
the lawyers which is evident enough in their dealings 
outside, but which in the court room they are seldom 
On the rare occasions when it 
it is not found wanting. One 


called on to display. 
is relied on by the judge, 
remembers the old Dallas story of the eminent lawyer 
who was asked by the judge “Colonel Blank, do you 
believe that the proposition you have just announced 
is really the law.” “No, Judge,” was the reply, “frankly 
I do not, but I didn’t know how it might strike your 


Honor.” 

These judicial efforts to dig down to the hardpan 
of the dispute will obviously call for the shouldering of 
a wider responsibility by the judges than they have 
assumed in the past. Will the responsibility stop with 
defining the area of proof, or can we expect to see the 
judges conducting the investigation of the fact-issues 

13. See Sunderland, article cited note 10 supra, 36 Mich. 
L. Rev. at p. 219. It may not be fanciful to suggest that this 
practice is a reversion toward the medieval common law prac 
tice of defining the issues by oral, trial-and-error pleadings 
See 6 Holdsworth, Hist. Eng. Law, 635, 636 (3d ed., 1923) 
for a description and example of such proceedings. 

The present-day English practice of a preliminary hear- 
ing upon a Summons for Directions is akin to, but not iden 
tical with, the American proceedings upon the pre-trial calen- 
dar. See Sunderland, op. cit., 36 Mich. L. Rev. at 221; R. W 
Millar, The “New Procedure” of the English Rules, 27 Ill. L. 
Rey. 363, 366 (1932) 

14. Sunderland, 36 Mich. L. Rev. 225, 226 

15. See references in Notes to Rules of Civil Procedure 
for the District Courts of the United States, Rule 16, pp. 16, 
17 (1938). 

16. And the Summary Judgment procedure might be 
added as another new mechanism working in the same direc 
tion. 

17. Compare Proposal I of the Commonwealth Fund 


Committee, reading in part “Any rule of evidence need not 
be enforced if the trial judge, on inquiry made of counsel or 
otherwise, finds that there is no bona fide dispute between 


the parties as to the existence or non-existence of the facts 
which the offered evidence tends to prove, even though such 
fact may be in issue under the pleadings,” Morgan et al., The 
Law of Evidence, xix (1927) and Proposal 19, Part III, Report 
of March 15, 1938, of Committee on Improvements in the Law 
of Evidence, American Bar Association 


thus defined, as the juge d’instruction does in a criminal 
case in the French system ?"* 

Thurman Arnold seems to suggest that this non- 
partisan investigation is the only sensible way to search 
for facts, rather than having “two partisans indulge in 
mutual exaggerations on their own behalf with the idea 
that the judge will find the truth in the middle.” “The 
detective,” he says, “does not adopt that 
Neither does the scientist refuse to look through the 
microscope himself in order to listen to a debate be- 


process. 


tween opposing theories about what the atom is made 
of.”""* But he derides the starry-eyed reformers for 
supposing that a trial is, or can be made, an investiga- 
tion of fact, for a trial, he says, variously, is “purely 
a game” and “really a combat.” He is bracketing a 
truth here by overshooting it. The trial is a search for 
facts, but unlike the search of the detective or the 
physicist, it ends in a judgment which actually disposes 
of a man’s life, liberty or property.*° Before this can 
be done, that man must hear the charges and the 
evidence against him, and must be heard to bring proof 
in his own behalf. Hence the contest of antagonists. 
A battle the trial will always be, but this does not 
exclude an element of non-partisan fact investigation 
under the direction of the judge. Ultimately the courts 
will profit by borrowing some of the fact-finding meth- 
ods of the administrative commissions.** Meantime 
the legislatures are beginning to give the court a con- 
trolling hand in the search for facts, at a spot where 
control has long been needed, namely, the battle-field 
of expert testimony. Under the New Procedure in- 
troduced in a restricted class of cases in England in 
1932, the judge was given the power to limit the num- 
ber of expert witnesses, or to order any question in- 
volving expert knowledge, including a question of the 


18. See O. E. Bodington, French Law of Evidence, Ch. 
9 (1904) ; O. S. Tyndale, The Organization and Administration 
of Justice in France, 13 Can. Bar Rev. 655, 662 (1935) 

19. The Folklore of Capitalism, 176 (1937) 

20. Compare J. B. Thayer, A Preliminary Treatise on 
Kvidence of the Common Law, 271 (1898); “In dealing with 
litigation, courts are not engaged in an academic* exercise. 
With them the search for truth is not the main matter; their 
desire to know this, and their ability to use it, are limited 
by the requirements of their main business, namely, that of 
awarding justice, i. e., awarding it so far as they may, under 
the rules of law, and according to established usages and 
forms.” 

21. “The methods of courts might well be supplemented 
by the use of well tested examples of administrative tribunals, 
of expert investigators acting for the court—engineers, scien- 
tists, physicians, economic and social investigators, as needed 
in addition to, not in substitute for, similar experts acting for 
the parties. The parties should not be denied the opportunity 
to present their own cases in their own way. But the court 
might well make its own investigation also, and in its own 
way. The results of the judicial investigation should be made 
known to the parties. The court’s experts should be submit- 
ted to the cross-examination of the parties; but they should 
act at the instance of and for the court.’”’ And along the same 
line 

“Why should not judge and jury in cases involving multi- 
tudinous scientific exhibits, or scientific questions, have the 
benefit of the assistance of those competent to organize such 
data and analyse such questions? Why should not courts have 
adequate fact finding racilities for all kinds of cases? Boards 


of directors do. Administrative tribunals do. The parties, 
and in a large sense the public, have an interest in the decision 
of cases on whole truth, not on partial understanding. The 


machinery and expert staffs developed by’ the interstate com- 
merce commission, state public service commissions, and work- 
men’s compensation boards have values for fact finding which 
may profitably be studied in reference to judicial reorganiza- 
tion...” Mr. Justice Harold M. Stephens, What Courts Can 
Learn from Commissions, 21 Am. Bar Asso. J. 141, 142 (1933), 
quoted 21 J. Am. Jud. Soc. 214 (1938). 
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extent of a personal injury, submitted to a special ref- 
eree for inquiry and report.*? It has been recom- 
mended that these powers be conferred in all classes 
In four states, statutes now provide that 
the judge may name one or more expert witnesses— 
witnesses of the court, not the parties—to investigate, 
report and testify, subject to cross-examination of both 
parties.** A uniform act has been drafted.** I believe 
the practice will soon be widely accepted.*® 

This same increase of the judge’s power and re- 
sponsibility will inevitably extend to his administration 
of the entire body of evidence rules. Those doctrines 
will first be made simpler so that the judges can know 
them, and more sensible so that they may respect them. 
Some ancient barnacles will go. First, that persistent 
nuisance, the opinion rufe.2% The common man who 
has seen or heard a material happening will be allowed 
to tell about it in his natural fashion without being 
forced to cast his speech in a strange new mold. Next, 
that fragmentary relic of the disqualification of parties 
to testify, the survivor’s evidence statute. Where one 
man’s lips are closed by death, the other’s must be 
closed by the law. The phrase has a specious equity 
which conceals a baneful potency for injustice. It is a 
sin against the light, when in the name of solicitude for 
the dead, the law permits one set of living folks to cut 
off another’s claim without a fair hearing.** Again, 
that curious survival, the privilege not to testify against 
oneself, will finally be seen for what it is, and will then 
disappear. It derives from a political counter used by 
the Parliament party against the Crown in the sixteen 
hundreds.?® Until then the accused had regularly been 
interrogated in common law criminal trials, but indig- 
nation at over-efficient administration of the heresy 
laws in the ecclesiastical and administrative courts 
dominated by the king’s party, made it necessary to 
find a slogan to discredit them. That shrewd legalist, 
Coke, was able to turn against the canonists a canon 
law maxim which seemed to forbid the very system of 


of cases.7° 


22. Rules of the Supreme Court 1883-1932, Order 38A, 
Rule 8 (2) (h) (3); 1938 Ann. Prac. 718, 719; R. W. Mil- 
lar, The “New Procedure” of the English Rules, 28 Ill. L. Rev. 
363, 369 (1932). 

23. Report of the Royal Commission on the Dispatch of 
Business at Common Law, 82 (1936) 

24. Calif. Code Civ. Prac., 1935, sec. 1871; Louisiana, 
Dart’s Ann. Code Prac. 1932, secs. 441-462; Rhode Island, 


Gen. Laws, 1923. Ch. 342, sec. 5002; Wisconsin, stats., 1931, 
sec. 357.12 

25. A. J. Harno, Uniform Expert Testimony Act, 21 J. 
Am. Jud. Soc. 156 (1938) 


26. It is advocated as Proposal 4, Part III, Report of 
March 15, 1938, of Committee on Improvements in the Law 
of Evidence, American Bar Association. A recommended Act 
and a masterly study of the problem appear in the 1936 Re- 
port of the Law Revision Committee of New York, 795-910. 
See also the articles in 2 Law and Contemporary Problems, 
No. 4 (1935) 

27. For criticism of the administration of the opinion 
rule, and proposals to reform or abandon it, see Am. Bar 
Asso., Committee on Improvements in the Law of Evidence, 
Report of March 15, 1938, Part III, Proposal 3 (“It is pro- 
posed that ordinary witnesses may state their conclusions with 
respect to ordinary matters subject to explanation, thus per- 
niitting a witness to state his observation in a natural and 
non-technical manner.”): Joseph N. Ulman, A Judge Takes 
the Stand, 131-134 (1933); 4 Wigmore, Evidence § 1929 (2d 
ed., 1923). 

28. For condemnations of the rule, and for proposed sub- 
stitutes, see Committee Report, cited in next previous note, 
Part III, Proposal I; Morgan et al., Law of Evidence, Ch. 3 
(1927); 1 Wigmore, Evidence, § 578 (2d ed., 1923); Com- 
ment, 31 Ill. L. Rev. 218 (1936). 

29. The history of the privilege is recounted in 4 Wigmore, 
Evidence, § 2250 (2d ed., 1923), and the arguments of policy 
pro and con are canvassed in § 2251. 


inquisition on which the procedure of those courts was 
founded. Apart from the exigencies of political strug- 
gle, the notion that there is anything unfair when a 
person is suspected of wrong, in making inquiry of that 
person himself and expecting him to answer, is quite 
repugnant to common sense. We do not act on it in 
the ordinary affairs of life, and juries do not act on it 
in criminal trials. The privilege helps to create that 
peculiar air of unreality, which hangs about jury trials 
in a criminal court. It makes it possible to go through 
a certain amount of shadow-boxing in a case where the 
defendant is plainly guilty. He hopes that the jury 
may be deluded by a farce which would be immediately 
exposed if he himself. could be called on to answer 
questions. Such games will be ended when the states 
generally follow the lead of Ohio and California in 
permitting the prosecution to comment on the strange 
silence of the accused.*° 

Of the rules which remain, some are relatively 
marginal and unimportant, such as the privileges for 
information secured in confidential relationships, while 
others seem to express more far-reaching policies of 
caution in setting standards of reliability of evidence. 
As to both groups, it is clear that the drift is from rules 
of exclusion mandatory on the judge, to rules expressed 
in terms of discretionary balancing of considerations. 
Undoubtedly there are advantages in definite rules.” 
The lawyer in preparing his proofs has a fairly certain 
guide as to what will be admitted. But definite rules 
tend to crystallize in sharp restrictions based on past 
situat-ons, and these restrictions, when applied in other 
cascs, result in excluding evidence which would be 
useful. 

In some fields of evidence, the discretionary treat- 
ment has long been recognized as essential. This, for 
example, is true generally of circumstantial evidence 
which is relevant but indirect, such as evidence of 
prior accidents resulting from the same condition, in a 
negligence case. The judge must weigh the value of 
the evidence against the danger of confusion and sur- 
prise, and the only scale he has is discretion.** Prob- 
ably the earliest extension of this discretion will be 
seen in the field of privileges for confidential commu- 
nications of husband and wife, client and lawyer, and 
in some states, patient and doctor, and priest and 
penitent. Their necessary operation is to suppress evi- 

30. Ohio, Const., Art. I, sec. 10 (Amendment of Sept. 3, 
1912); M. G. Heintz, Criminal Justice in Ohio, 26 J. Crim. L 
and Criminology, 180, 181 (1935); California, Const., Art. I, 
sec. 13, as amended Nov. 6, (1934) (“in any criminal case, 
whether the defendant testifies or not, his failure to explain or 
to deny by his testimony any evidence or facts in the case 
against him may be commented upon by the court and by 
counsel, and may be considered by the court or the jury.”). 

31. Advantages and disadvantages are summed up by an 
experienced judge, as follows: “The desire for such certainty 
of ruling that a lawyer can prepare his evidence in advance 
with definite knowledge that it will be admitted as proof; and 
that a suitor may feel that justice is uniform regardless of 
the personality of its administrator, seems to dictate the state- 
ment of definite, rigid, technical rules which will establish the 
admissibility or inadmissibility of evidence; common sense 
and logic seem to dictate that all logically relevant testimony, 
even though of slight materiality and doubtful weight and 
reliability, should be admitted in the sound discretion of the 
judge governed and limited only by those considerations of 
practical expediency which are applicable to the particular 
circumstances of each case.” Judge Irving Lehman, Technical 
Rules of Evidence, 26 Col. L. Rev. 509, 512 (1926). 

32. Some states, at least, have accorded a wide latitude of 
discretion. Shea v. Glendale Elastic Fabrics Co., 162 Mass. 
463, 38 N. E. 1123 (1894); 22 C. J. 744, notes 39-42; 4 Wig- 
more, Evidence (2d ed., 1923) §§ 1864, 1904; and see Feagins 
v. Texas Machinery & Supply Co., 185 S. W. 961, syl. 1 (Tex. 
Civ. App., 1916). 
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dence which is relevant upon the issues. It is argued 
that the need to encourage and foster these relation- 
ships creates a public interest to keep such secrets in- 
violate. It seems, however, so certain that people enter 
and enjoy these relationships without thought of any 
legal rules about disclosure of secrets in court that 
the fostering effect must be slight. The privileges 
have survived, I believe, because we feel that it is usu- 
ally dishonorable to reveal these confidences, and that 
it is distasteful to compel such disclosure. But it would 
not be dishonorable if the law required it, and the ques- 
tion of taste could well be met by a rule that the privi- 
lege should be allowed unless the trial judge in the 
particular case considered that the disclosure was ex- 
pedient in the interest of justice.** 

Even the important safe-guarding rules must soon 
be restated in more flexible terms. Chief of these, the 
great characteristic feature of the common law of evi- 
dence, is the group of rules requiring that testimony 
be limited to statements in court of witnesses who ob- 
served the facts at first hand, and are produced for 
cross-examination. This demand for the best, reduced 
to a rule, voices a high ideal, but manifestly one that 
in the every-day world must constantly be compromised. 
First-hand observers die and move away; their letters 
and declarations must be accepted as second-best. When 
will the second-best be good enough? It now seems 
strange that the courts should have attempted to answer 
this by defining in sharp categories the special situa- 
tions when the secondary proof would be allowed. But 
the urge for certainty prevailed, and the particular situ- 
ations where the second-hand evidence seemed most 
needed in the first half of the eighteen hundreds, as for 
example, dying declarations and book-entries, were 
crystallized into exceptions to the hearsay rule. These 
now number from ten to twenty, depending on the min- 
uteness of the classification. Of course, they were im- 
provisations intended to be played by ear, but they fail 
of that purpose because the classes are Srown so many 
and the boundaries so meandering that no one can 
carry any large part of this hearsay-exception-learning 
in his head. Moreover, the values of hearsay declara- 
tions or writings, and the need for them, in particular 
situations cannot with any degree of realism be thus 
minutely ticketed in advance. Is it realistic, for in- 
stance, to say in advance that when an injured person 
consults his physican, the patient’s discriptions of his 
pain and symptoms will be receivable, but his state- 
ments to the doctor of how he got hurt will not ?** Too 
much worthless evidence will fit the categories, too 
much that is vitally needed will be left out. A broader 
and more practical method will be developed. 

Massachusetts has made a beginning of fashioning 
a new and broad exception for declarations of deceased 
persons generally,** and perhaps the next stage will 
be a restatement of the exceptions in two or three 
general classes. But the time will soon be ripe for us 
to recognize that the situation here calls for a treat- 
ment in terms of a discretion which needs only to be 
limited by some requirement of fair notice and to be 





33. See Proposals 11 and 12, Part III, Report of March 
15, 1938, Committee on Improvements in the Law of Evi- 
dence, American Bar Association. 

34. See Aetna Life Insurance Co. v. Quinley, 87 F. (2d) 
732 (C. C. A., Neb., 1937) ; Wise v. State Industrial Accident 
Commission, 148 Ore. 461, 35 P. (2d) 242 (1934). 

35. Massachusetts General Laws (1932), c. 233, sec. 65 
(“A declaration of a deceased person shall not be inadmissible 
in evidence as hearsay if the court finds that it was made in 
good faith before the commencement of the action and upon 
the personal knowledge of the declarant’). 


guided by a general standard. Then the rule will 
emerge in a form such as this: hearsay evidence will 
not be received unless notice be given, before trial, 
of an intention to use it, and unless the judge finds 
that the probable reliability of the evidence offered 
renders it a fair means of proof under the circum- 
stances. A practice will also be developed (as under 
the English summons for direction®*) for securing 

ruling, upon motion, or at the preliminary call,*’ per- 
mitting a party to prove a fact by affidavit, or even by 
a simple letter from an absent person.** This would 

(Continued on page 580) 





36. In cases (non-jury) under the New Procedure, on 
the hearing of the summons for directions “the judge may in 
his discretion . . . order that any particular fact or facts may 
be proved by affidavit or that the affidavit of any witness may 
be read at the trial on such conditions as the judge may think 
reasonable or that any witness whose attendance in court ought 
for some sufficient ground to be dispensed with be examined 
before a commissioner or examiner; provided that where it 
appears to the judge that the other party reasonably desires 
the production of a witness for cross-examination and that 
such witness can be produced, an order shall not be made au- 
thorizing the evidence of such witness to be given by affidavit, 
but the expenses of such witness at the trial may be specially 
reserved. . .” Rules of the Supreme Court 1883-1932, Order 
38A, Rule 8 (2) (j), p. 137. 

37. See note 13, supra. 

38. The following recommendation of the Royal Commis- 
sion on the Despatch of Business at Common Law (a commis- 
sion which included the Master of the Rolls and five eminent 
barristers) is worth consideration: 

“228.—(2) Relaxation in Rules of Evidence—English law 
starts from the general principle that facts should be proved 
by a witness produced in court and subjected to cross-exami- 
nation. Evidence by written declaration or affidavit is dis- 
trusted. We do not question the soundness of this principle. 
On an important point seriously disputed it is highly unsatisfac- 
tory to be obliged to act on evidence which is not given in 
court and subjected to cross-examination. But in most cases 
there are points which a judge could decide with confidence 
on an affidavit, a certificate from a public body, company or 
officer, or even on an unsworn declaration or a statement in a 
book of reputation. 

“229. The above relates to written evidence of witnesses, 
i.e., evidence brought into existence ad hoc for the trial. But 
English law equally rejects as inadmissible (except as against 
the writer) letters and documents which came into existence 
before any dispute had arisen. Nevertheless, such documents 
may be more convincing than the writer’s assertion on oath 
at the trial. It is high time that this principle should be recon- 
sidered. So long as all questions of fact were decided by 
juries it was reasonable to exclude types of evidence which 
juries are not well qualified to understand and to weigh. But 
in civil cases questions of fact are now for the most part 
decided by judges. 

“230. The calling of witnesses where written evidence 
would suffice is a great source of delay and expense, and we 
are in favor of a very substantial relaxation in this respect. 
We consider that the judge should have a discretion to admit 
all documents and records relating to the matters in question 
which came into existence before the dispute arose. This 
would put the judge in the same position as the ordinary com- 
mercial arbitrator who is usually given power to receive and 
act upon all such evidence as he chooses to*admit—a position, 
we may add, which is also enjoyed by the Admiralty Judge 
where the parties have agreed to the application of the Ad- 
miralty Short Cause Rules. 

“231. Similarly we consider that the court should have 
power to admit affidavit evidence or even unsworn declarations, 
without limitation. The opposite party should not have an 
absolute right to require the production of the deponent for 
cross-examination, but where the subject matter of the affidavit 
is important and seriously disputed, or it is desirable to compel 
a witness to submit himself to cross-examination, leave would 
no doubt in practice be granted in proper cases. 

“232. The above observations relate only to the admissi- 
bility of evidence and not to its weight. The judge will give 
to the evidence what weight he thinks it deserves and no more. 
Further, these remarks do not apply to trials with a jury 
nor do they apply to any criminal cases.” 

Report for 1934-1936, pp. 78, 79. 
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A ROUNDED SYSTEM OF JUDICIAL RULE-MAKING 





Extension of the Rule-Making Power of the Courts to Criminal Procedure Prior to Verdict 


Flows Naturally from Previous Reforms and Would Close the Last Gap in Our Procedural 


System—Every Reason Which Impelled Grant of Control of Procedure to the Judiciary in 


Civil Matters and Criminal Appeals Is Equally Pertinent to This Proposal—It Should Be the 


High Privilege of the Profession to Take the Lead in This Vital Matter* 
> > 


By Hon 


Homer S. CUMMINGS 


Attorney General of the United States 


ADIES AND GENTLEMEN: If I were asked 

to designate the most striking development in 

procedural reform during the last fifty years, I 
would unhesitatingly single out the progress of judicial 
rule-making. In this respect 1938 has been a signifi- 
cant year. It has witnessed the promulgation of the 
Rules of Civil Procedure for the District Courts of the 
United States, which, no doubt, will become effective 
some time during the month of September. Thus 
there will have been accomplished a reform for which 
the American bar has been struggling for nearly thirty 
years. When the history of these events is written by 
some future Holdsworth or Maitland, the year 1938 
will be appropriately termed a year of victory for the 
forces of procedural reform. 

We would, therefore, be perfectly justified in de- 
voting this meeting to a celebration of these gratifying 
achievements. I prefer, however, to pursue a some- 
what different course, and speak to you on still another 
phase of judicial rule-making. As you know, in cases 


‘in equity, in admiralty, in bankruptcy and in copyright 


matters, the procedure is now governed by rules of 
court. 

In 1934 the Supreme Court, pursuant to an act 
of the Congress, promulgated rules prescribing practice 
and procedure with respect to the proceedings in crim- 
inal cases after verdict. I think it is generally agreed 
that these rules are at once simple and serviceable. 
They have worked well. In view of these developments 
I am led to suggest that the rule-making power be ex- 
tended to criminal procedure prior to verdict. I lay 
no particular claim to credit for this suggestion. It 
flows rather naturally from the previous reforms. Thus 
we would close the last gap in our procedural system. 

If the extension of the rule-making power to crimi- 
nal procedure is a worthwhile reform—f it will make 
the criminal trial less of a game and more of a search 
for truth—then there is no time like the present to 
begin the study of its possibilities. 

An examination of our legal history inevitably 
leads one to inquire how it came about that lawyers in 
this country seemed to regard legislative enactments as 
the natural if not the only source of procedure. Cer- 
tainly this was not true in England. Professor Sun- 
derland points out that “Never, in the 800 years since 
the Plantagenets laid the foundations of our system, 
did Parliament ever undertake to chain the courts to a 
legislative code of procedure. A few corrective statutes 
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found their way into the law. Magna Charta prohib- 
ited the courts from selling justice, gave the common 
pleas a fixed location, and established the principle of 
trial by jury. A dozen statutes relating to amendments 
are found among the records of four centuries of parlia- 
mentary activity. Here and there new remedial rights 
were created and old procedural abuses were cut off, 

Not even during the storm and stress of the 19th 
century, when the flood of popular resentment threat- 
ened to engulf the protession, did Parliament lose its 
poise. 

The first great reform movement that culminated 
in the Civil Procedure Act of 1833 in England spe- 
cifically provided in the preamble that “the judges 
should make such alterations in the rules of pleading 
and practice as they should deem expedient.” An even 
more explicit provision appeared in the Procedure Act 
of 1852, which set forth that “the judges were to re- 
tain complete power to make any rules regarding plead- 
ing and practice that they might deem expedient, any- 
thing in the present act to the contrary nothwithstand- 
ing.”” And, finally, in the Judicature Act of 1873 a 
schedule of rules of court was included. The system 
thus created has become firmly established. 

While England was adhering to the practice of 
fixing procedure by rule of court, the United States 
for the most part abandoned the theory of judicial 
control. The Field Code, enacted in New York State 
in 1848, is, perhaps, the most sweeping illustration of 
this departure. While that Code accomplished reforms 
of the first magnitude, it accentuated the trend toward 
the regulation of the details of legal procedure by legis- 
This movement has been described by 
some as the result of a popular resentment against the 
failure of the American bar and the Judiciary to re- 
shape the old English procedure to fit local conditions, 
or new developments; and, in part, to the leadership 
of the legislature in the political life of that period. It 
is not my purpose to discuss the merits or demerits of 
the Field Code. I advert to it simply to point out that 
it was a departure from the accredited system of judi 
cial rule-making; that historically the courts and not 
the legislatures were the sources of procedure; and 
that the recent trend which we are now witnessing in 
this country is in reality a return to the basic concept 
which permeated English legal development, and also 
American legal development, prior to 1848. 

Judicial rule-making is of ancient lineage. Even 
in Roman law the praetor, by edict which was pub 
lished when he entered upon his duties, established 
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the procedure which would govern the litigants in his 
tribunal. 

A few years ago a noted legal authority took the 
position that legislative rule-making was unconstitu- 
tional as violative of the doctrines relating to legislative, 
executive and judicial powers ; and that all legislatively 
declared rules for procedure, civil or criminal, are void 
except such as are expressly stated in the constitution. 
It is not necessary in this discussion to go to that 
length. It is sufficient to point out, first, that it is 
entirely proper for the legislature to authorize the courts 
to regulate procedure; and second, that for reasons of 
policy such rules should be formulated by the judiciary. 
Professor Sunderland makes this obserVation: “Sev- 
enty-five years under a legislative system of procedure 
has accustomed the legal profession in America to a 
dogged perseverance in a hopeless cause. Rules of 
Procedure, laid down by legislative mandate, do not 
grow spontaneously out of the exact requirements of 
actual practice, and they fail to show that delicate 
adaptability to circumstances which distinguished a pro- 
fessional technique.” 

Let us now consider, more in detail, the nature of 
criminal procedure in the Federal courts. How is. that 
procedure determined? To what extent is it based 
upon legislative enactment? Is there an undesirable 
diversity of practice in the several districts? _ 

The conformity Act of 1872, which requires the 
Federal courts to conform to state practice in actions 
at law, does not apply to criminal proceedings. The 
latter are governed by Section 722 of the Revised 
Statutes (U. S. Code, Title 28, Sec. 729) which reads 
as follows: 

The jurisdiction in civil and criminal matters con- 
ferred on the district and circuit courts by the provisions 
of this Title, and of Title “CIVIL RIGHTS,” and of Title 
“CRIMES,” for the protection of all persons in the United 
States in their civil rights, and for their vindication, shall 
be exercised and enforced in conformity with the laws of 
the United States, so far as such laws are suitable to carry 
the same into effect; but in all cases where they are not 
adapted to the object, or are deficient in the provisions 
necessary to furnish suitable remedies and punish offenses 
against law, the common law, as modified and changed 
by the constitution and statutes of the State wherein the 
court having jurisidiction of such civil or criminal cause is 
held, so far as the same is not inconsistent with the Con- 
stitution and laws of the United States, shall be extended 
to and govern the said courts in the trial and disposition 
of the cause, and, if it is of a criminal nature, in the in- 
fliction of punishment on the party found guilty. 

Thus, Federal criminal procedure is governed by a 
strange admixture of various statutes and rules of 
common law. 

Comparatively little difficulty is encountered in 
dealing with those matters of criminal pleading, prac- 
tice, and procedure which are covered by specific stat- 
utes. These statutes are not numerous. Amongst 
them are the following: a requirement that at least 
twelve grand jurors must concur in finding an indict- 
ment (U. S. Code, Title 18, Sec. 554); a provision 
permitting several counts in one indictment “which 
may be properly joined” (id., Sec. 557); the contents 
of an indictment for perjury (id., Sec. 558) ; effect of 
judgment on demurrer (id., Sec. 561); the require- 
ment that in capital offenses copy of indictment and 
list of the jurors and witnesses be furnished to the 
defendant at least two days before the trial (id., Sec. 
562); hearings before committing magistrates (id., 
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Secs. 591 and 595); removal proceedings (id., Sec. 
591) and search warrants (id., Secs. 611-632). 

However, the great majority of matters bearing 
on criminal procedure are not covered by any Federal 
Statute. In this situation the common law must be 
looked to, that is the common law as modified by state 
constitutions and state legislation. To follow the tortu- 
ous trail of modifications is often a trying task. Under 
such a system there exists an inevitable element of un- 
certainty and confusion. But even if the trail through 
the forest of modifications were a clear one still the 
Federal courts would not be free of the entanglements 
of ancient common law procedure. 

Lest these observations seem like over-statements 
permit me to draw your attention to the vivid words 
of Mr. Justice Clifford in Tennessee v. Davis, 100 
U. S. 257, 299. Commenting upon Sec. 722 of the 
Revised Statutes he said: 

“Examined in the most favorable light, the provision 
is a mere jumble of Federal law, common law, and State 
law, consisting of incongruous and irreconcilable regula- 
tions, which in legal effect amounts to no more than a 
direction to a judge sitting in such a criminal trial to con- 
duct the same as well as he can, in view of the three sys- 
tems of criminal jurisprudence, without any suggestion 
whatever as to what he shall do in such an extraordinary 
emergency if he should meet a question not regulated by 
any one of the three systems.” 

Of course, it is possible for those interested in 
modernizing our procedure to urge upon the Congress 
the passage of specific enactments. That has been the 
traditional, if somewhat haphazard, method. But such 
a process is necessarily patchwork. The better method 
is the creation, under rules of Court, of a uniform, 
simplified and comprehensive system. 

In making this suggestion I am not unaware of 
the difficulties which would be confronted in drafting 
the rules. For example, it is not always a simple task 
to distinguished between procedural details on the 
one hand and matters which affect substantial rights 
on the other. While it is difficult, in close cases, te 
make the necessary distinctions, and while the drafters 
of the rules will be faced constantly with perplexing 
problems, these facts do not appear to me to be, in 
any sense, fatal to the project. The same problem 
was faced by the Supreme Court and its advisers in 
connection with the preparation of the Rules of Civil 
Procedure. 

I have no reason to believe that the Supreme 
Court in framing Rules of Criminal Procedure would 
fail to use the same discriminating care which was 
exercised in the preparation of the Civil Rules. In 
any event, if the Court should feel that a particular 
problem might better be left to legislative determination, 
such matters could readily be excluded. 

There is no reason, with the exceptjon just noted, 
why such a body of rules should not run pretty fully 
the gamut of procedure from arrest to conviction. Much 
valuable information has already been compiled. The 
American Law Institute in 1930 completed a Model 
Code of Criminal Procedure, which was drafted by a 
distinguished group of experts. While that code was 
designed principally for use by the individual states, 
it would doubtless be of immeasurable service in any 
comprehensive re-examination of our Federal criminal 
procedure. For example, the study there given to pre- 
liminary examinations in the magistrates’ courts would 
be extremely helpful in any study of procedure before 
United States Commissioners. The same would hold 
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true of the sections of the Model Code dealing with 
the grand jury, arraignments, motions to quash and 
pleas in abatement, demurrers, procedure for selecting 
a trial jury, continuances, the conduct of the trial, and 
the reception of the verdict. As a matter of fact, the 
framers of that code had in mind its possible use in any 
State in which judicial rule making had been au- 
thorized. 

There are many points in our Federal procedure 


requiring simplification. A _ single illustration will 
suffice. I would suggest, for example, the short form 


of indictment which prevails in many of the states but 
which unfortunately has been used in the Federal sys- 
tem but rarely and then only with serious heart-burn- 
ings and excessive trepidation. An intensive study of 
our procedural machinery ‘will reveal many defects 
which cry for remedy. To extend the rule-making 
power along the lines suggested, would, it seems to 
me, round out our Federal procedure. Every reason 
which has impelled us to grant to the judiciary the con- 


trol of procedure in civil matters and in criminal ap- 
peals is equally pertinent to the present proposal. 

The American public is keenly conscious of the 
problems of crime control. There has been a growing 
demand, and a welcome response to that demand, for 
efficiency in the investigation and apprehension of 
criminals. As the public becomes increasingly alert it 
is insisting upon the scientific treatment of prisoners 
after they are convicted. Last, but not least, it is de- 
manding efficient disposition of criminal cases. Un- 
necessary delays will not be tolerated indefinitely. The 
average citizen has but scant patience with legal re- 
finements that all too often cloud a criminal trial and 
obscure the main objective—the determination of guilt 
or innocence—the search for truth. We must reform 
or be reformed. It is in that spirit that I submit for 
your consideration the extension of the rule-making 
power to criminal procedure prior to verdict. It should 
be the high privilege of the profession to take the lead 
in this vital matter- 
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New Hampshire was the ninth State to ratify and its 





66 HE National Broadcasting Company, in co- 
operation with the American Bar Association, 

. ‘ Sf 
presents a special feature, ‘A More Perfect Un- 


_ a 
At 9:30 o'clock Eastern Daylight Saving Time, 
over the nation-wide “Blue Network” of the National 
Broadcasting Company, began a radio broadcast which 
marked the celebration of the 150th anniversary of 
the ratification of the United States Constitution by 
the New Hampshire Legislature, on June 21, 1788. 
The broadcast was sponsored by the American 
Citizenship Committee and the Junior Bar Conference 
of the American Bar Association, and served as a 
dramatic and fitting culmination of the American Cit- 
izenship program for the year. At the conclusion of 
the dramatic sketch, President Arthur T. Vanderbilt, 
of the Association, delivered a short address on “The 
Present Day Significance of the Federal Constitution,” 
speaking from Exeter, New Hampshire, the city in 
which the New Hampshire Legislature assembled to 
ratify the Constitution one hundred and fifty years ago. 





*The script for the broadcast was written especially for 
the occasion by Ernest Boyd and Raymond Scudder, mem- 
bers of the NBC staff, and strict attention was paid to the 
historical accuracy of all the details. 


action signalized the adoption of the new constitution. 

After the opening announcement came the dra- 
matic sketch. And as it proceeded, one realized how 
peculiarly fitted for radio presentation are patriotc sub- 
jects. The visualization of radio action and background 
depend on suggesting to the hearer figures and scenes 
with which he is familiar; and fortunately few hearers 
are without a mental storehouse of earlier pictures of 
our great patriotic figures and of familiar historic 
scenes which the power of radio suggestion enables 
them readily to visualize. 

“The Voice of History,” like a personalized ab- 
straction in an old mystery play, supplied the his- 
torical comment necessary to join the dramatic por- 
tions of the sketch together. And music, in the familiar 
radio technique, played the part of a drop curtain be- 
tween the scenes and also created certain effects ap- 
pealing to the emotions. 

General Washington arrives on his four day jour- 
ney from Mount Vernon, and is greeted with cheers 
and the admiring comments of the citizens. The radio 
hearer no doubt saw him clearly as the moved—the 
impeccable Virginia gentleman of picture and sculpture 
with whom every schoolboy is familiar. 

Then follows a dinner given by Benjamin Frank- 
lin to such delegates as have already gathered. Here 
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the deep sense of the importance of their mission breaks 
through the ordinary dinner table convention of light 
conversation, and the assembled delegates express their 
views. The gravity of the situation and the need of 
an original creation, instead of a mere revision of the 
Articles of Confederation, are realized. The exchanges 
at times threaten to become violent, but Dr. Franklin 
grounds the lightning of possible discord by his calm 
presence and captivating urbanity. 

The dinner serves to state the problem in dra- 
matic form, but leaves the issue clouded. The figures 
move clearly and appealingly on the invisible stage. 
There is Dr. Franklin, calm, benign figure, having the 
respect of all his colleagues, whose picture everyone 
must have recalled; Hamilton, forceful, realistic, a man 
of the world, capable of a light touch as he compli- 
ments his host on the excellent port which he is serv- 
ing; Madison, also no doubt familiar pictorially to the 
audience, a political scientist of the first rank; Ran- 
dolph, of Virginia, a half romantic figure, leader in 
developing the plan for the new Constitution, which 
he later refuses to sign; Wilson, Morris, Pinckney and 
others, great figures, but not so familiar to the average 
audience, 

The dinner scene closes with those immortal words 
of Washington which form a principle of conduct to 


govern patriotic statesmen at all times: “Let us raise 





a standard to which the wise and honest can repair. 
The event is in the hands of God.” 

Then follows a suggestive dramatization of the pro- 
ceedings of the Convention itself, the statement of vari- 
ous plans, the presentation of opposing views, with the 
threat of failure averted by Franklin’s talent for appease- 
ment. Adjournment of the Convention for a season, 
and a brief dramatic interlude in which the feelings 
of the people in many States toward the Convention 
are suggested; reassembling of the Convention, con- 
clusion of the work. 

This section of the program concludes appropri- 
ately with Franklin’s familiar reference to the picture of 
the sun behind the President’s chair. The reader will re 
call it. During the course of the proceedings, he said, 
he had been uncertain whether it was rising or setting, 
but now at length he had the happiness to know that 
it was a rising and not a setting sun. 

Then the calling of the roll of the ratifying States, 
up to and including New Hampshire, which said: “By 
a vote of 57 to 47, we today ratify the Constitution 
of the United States, June 21, 1788.” 

President Vanderbilt’s address was then deliv- 
ered in Exeter before the New Hampshire Bar Asso- 
ciation, assembled in the colonial capitol of New Hamp- 
shire in honor of the occasion. The broadcast then 
gave a few bits of the public celebration taking place 
in Exeter, which was at the same time commemorating 
the tercentenary of its founding. 


Address of President Vanderbilt at Exeter 


HAT is the significance for us of the porten- 
Wy tous struggle for a national government that 

reached its culmination in the vote of the New 
Hampshire convention just one hundred and fifty years 
ago today? The answer is quite obvious; it is the 
demonstration of the value of common counsel. 

In none of our five great wars, in none of our 
thirteen panics and depressions have we ever faced any 
crisis comparable with that which confronted the thir- 
teen states struggling for existence along the Atlantic 
seaboard in the crucial period following the American 
Revolution. The country, the state and the people 
alike were near insolvency. The paper money of the 
Confederation was worth even less than the proverbial 
Continental. The states ignored the requisitions of 
Congress. Some of them, in defiance of the Articles 
of Confederation, raised troops on their own account. 
New York imposed a tariff and New Jersey retaliated 
with a tax on the Sandy Hook Lighthouse. Organ- 
ized insurgents in Massachusetts under Captain Shays 
attacked the arsenal at Springfield. The malcontents 
in New Hampshire, demanding paper money and clam- 
oring for the distribution of property, advanced on the 
Legislature here at Exeter in September, 1786, and 
threatened to hold the members prisoners until their 
demands were satisfied. 

In an effort to meet these crucial conditions, 
twelve of the thirteen states sent delegates to the Con- 
vention at Philadelphia. What a diversity of interests 
and of experience they represented—lawyers, mer- 
chants, planters, physicians; about one-half of them 
college graduates ; ranging in age from 26 to 81; some 
from farms cultivated with free labor, others from the 
cities of commerce and navigation, still others from 
plantations tilled by slaves ; some from large states with 
vast territorial claims, others from small common- 


wealths. But notwithstanding this diversity, the key- 
note of their work during the sultry months at Phila- 
delphia in 1787 was a single purpose not only to save 
the present but to preserve the future through com- 
mon counsel. No one man attempted to impose his 
will on the convention. Not even Washington, for 
whom the respect and affection of the delegates was 
most sincere, would or could have dominated the 
scene, Time will not permit our tracing the successive 
compromises by which the Constitution was achieved. 
Not a single delegate was completely satisfied with the 
finished document, but by common counsel they had 
attained their objective of establishing a national govy- 
ernment. As Washington wrote to Lafayette: 

“It appears to me little short of a miracle that the 
delegates from so many different States (which States 
you know are also diffeent from each other in their man- 
ners, circumstances and prejudices) should unite in form- 
ing a system of National Government so little liable to 
well-founded objections.” 


Common counsel did not end, however, in the 
Federal Convention. It was just as tully exemplified 
in the process of ratification. The Founding Fathers 
had been intent on creating an effective Federal Gov- 
ernment. They believed that they were safeguarding 
the rights of individual citizens by separating the powers 
of government into the three great departments—legis- 
lative, executive and judicial—and by providing a sys 
tem of checks and balances. But there were leaders 
in the ratifying conventions in the several states 
patriots like Patrick Henry in Virginia and Samuel 
Adams in Massachusetts—who were convinced that 
the people would not be safe under a Constitution that 
failed to provide a Bill of Rights to protect them 
against the Federal Government. Again common coun- 
sel and common sense prevailed in bringing about rati- 
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fication on the understanding that the amending power 
of Article V would at once be exercised to incorporate 
a Bill of Rights in the new Constitution. 

But what is perhaps the most interesting example 
of common counsel occurred in New Hampshire. When 
the ratifying convention met here in Exeter on Febru- 
ary 13, 1788, the Federalists were in a minority. As 
the debate progressed, some of the delegates who were 
under instructions to vote against the Constitution 
wavered. After ten days the convention adjourned for 
four months to give the members time to consult with 
their constituents and leaders elsewhere. When they 
reconvened on June 13th, the benefit of common coun- 
cel was again apparent., The Constitution was ratified, 
57 to 47, and even Puritan propriety was insufficient 
to prevent a demonstration in Portsmouth when the 
good news reached there on Sunday morning. 

As common counsel, to quote again the language 
of Washington to Lafayette, worked “little short of a 
miracle” in the country’s darkest hour, what better 
course have we to follow in this and other times of 
stress which inevitably will occur? What safer course 
is there to pursue than the one which gave us a Con- 
stitution that has survived the vicissitudes of a century 
and a half and that has given us a nation, which, in 
spite of its shortcomings, we may proudly say has 
justified the faith of the Founding Fathers. 

Reference has been made to the amending power 
of Article V of the Constitution. There is no more 
important provision to be found in the entire docu- 
ment. When any one of the three departments—the 
Chief Executive, the Legislature or the Judiciary— 
would enlarge its powers and thus change the frame- 
work of our government without formal amendment, 
let every citizen recall Article V. It is there to meet 
any emergency. It gave us the Federal Bill of Rights 
in the first ten amendments, without which the individ- 
ual might have become the subject of the Federal Gov- 
ernment instead of its citizen. It has twice been the 
means of overruling the Supreme Court itself. The 
Eleyenth Amendment, prohibiting suits against the sev- 
eral states was the people’s answer to the Supreme 
Court’s decision in Chisholm v. Georgia; the Sixteenth 
Amendment, authorizing a Federal income tax, was 
their response to the judgment of the Court in Pollock 
v. Farmers Loan & Trust Company. Let no political 
theorist assert that the Supreme Court is the ultimate 
ruler in America, for history demonstrates the falsity 
of such an assertion. The demonstration goes further, 
for, by the Twenty-first Amendment, repealing the 
Eighteenth Amendment, the people have even reversed 
their own solemn declaration of policy. So long as the 
people remember these facts, neither base demagogue 
nor lofty-minded reformer may truthfully assert that 
the amending process is unworkable and that the Con- 
stitution must be twisted and warped out of its true 
mold to meet a real or fancied emergency. Article V 
stands as a monument to the wisdom of the Founding 
Fathers in providing a way in which “we the people” 
may meet the needs of our times without submitting to 
the shifting, vacillating will of an evanescent majority. 

But, important as was the work of the Founding 
Fathers, the contribution of the members of ratifying 
conventions insisting upon the first ten amendments, 
guaranteeing the liberties of the individual citizen 
against the Federal Government, was equally signifi- 
cant. In these days when despotism stalks the earth 
and dictators are dominant on at least four continents 


| 


of the world, none of us can afford to forget these 
amendments, and particularly the first : 

“Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press, or 
the right of the people peaceably to assemble, and to 
petition the government for a redress of grievances.” 

These are no mere phrases to be recited by school- 
boys of a Friday afternoon. These phrases, each oi 
them, epitomize the struggle of successive generations 
of English or American citizens against official tyranny. 
For their vindication, much good blood has been spilled 
in both countries. As mere words they are worthless, 
but if they live in the hearts and minds of American 
citizens, our future is secure. Accordingly, it is for 
the people to determine whether the Bill of Rights is 
fading, as so many fear, or is written in the bright, 
indelible colors which illuminate so much of the Con 
stitution. 

In these days of dictatorships abroad and of doubt 
as to the democratic process of government at home, 
let us take common counsel to preserve the instrument 
under which “we the people” have in a century and a 
half made such monumental progress despite evident 
and freely admitted mistakes. Let us unite in resist 
ing all indirect assaults upon the Constitution. Let 
us deliberate together on the merits of all amendments 
submitted to us under Article V. Let us ponder care 
fully the importance of preserving inviolate within its 
sphere each of the three great departments of govern- 
ment. And finally, let us resist with all the courage 
of inherited convictions every attempt at encroachment 
on our Bill of Rights, to the end—to quote the lan- 
guage of our greatest political philosopher—that “gov 
ernment of the people by the people and for the people 
shall not perish from the earth.” 


LIST COMMITTEE POSTPONES AN- 
NOUNCEMENT RELATING TO 
APPROVED LISTS 

The Special Committee on Law Lists regrets to 
report that, contrary to the announcement on Page 413 
of the June Journal, it is unable at this time to present 
for publication, the names of the law lists and legal 
directories which have submitted satisfactory evidence 
of compliance with the required Rules and Standards. 

At the meeting held in Chicago on June 11th, the 
Committee found itself still confronted with a great 
many difficult and vexatious problems which, in fair- 
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. hess to the Bar and the list publishers, must be disposed 


of before any action can be taken upon the applica- 
tions for approval. 

Further and intensive investigations are being 
made, and it is anticipated that, immediately following 
the meeting of the Committee which is to be held at 
Cleveland on July 22nd, a statement can be released 
which will provide the information for which the Bar 
has been anxiously waiting these past several months. 

Under the Rules, the Committee is not authorized 
to give any list an absolute approval at this time, but in 
publishing in the August Journal, the lists which have 
satisfactorily met our Regulations in form and content, 
insofar as it has by then been possible to do so, it will 
provide the information necessary to enable an attorney 
to enter into a contract with the list, subject to final 
approval of its publication on and after January Ist, 
1939. 
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By Sir LynpEN Macassey, K. C., LL.D. 
Of the Middle Temple, London; Honorary Member of the American Bar Association 


HE object of this paper is to serve as an explana- 

tory introduction to the Report on International 

Commercial Arbitration, which the Commercial 
Arbitration Committee of the International Law As- 
sociation will present at the Association’s Conference 
in Amsterdam on the 29th August next. If I 
dared to describe its scope in popular language I might 
fairly call it “The Aversion of Business Men to Courts 
of Law. That began with the beginnings of trade; it 
has increased steadily as trade increased. Their drift 
from the Courts is advancing steadily to full flood in 
all commercial countries. Everywhere with growing 
velocity and irresistible momentum. 


Obstacles to International Trade 


Present day schools of political philosophy may 
differ as to the ideal system of national organization: 
they may even contest the basis of international rela- 
tionships. But on one point they are all agreed. Every 
nation, whatever school of political ideology it may ex- 
emplify, is convinced that all foreign industrialists and 
merchants should be encouraged to import into their 
countries as much of its raw materials and manufac- 
tured products as they can by any inducement be pre- 
vailed on to buy. 

There is no need to describe the obstacles that 
unhappily obstruct the international free flow of trade. 
They are all too painfully familiar—embargoes, quotas, 
tariff barriers and such like. Or those that prevent 
prompt and effective payment by a foreign purchaser: 
—instability of the exchanges, his ability to buy the 
currency of his vendor’s country, the existence of inter- 
national clearing agreement that do not function but are 
maintained by Governments — “faute-de-mieux” or 
through a distorted sense of national amour-propre and 
so forth. 

No doubt these impediments to healthy trading 
are most formidable. Often they are the inevitable 
product of national economic circumstances which the 
best will in the world cannot remove. How important 
it then is that within the limits of the regrettably nar- 
row channels now-a-days open to international trade, 
anything that unnecessarily tends to block its passage 
should be removed, if that can be done without any 





*A paper read before the Grotius Society of London in 
Gray’s Inn Hall on Tuesday, the 26th of April, 1938, at 4:45 
P. M. 
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sacrifice of national prestige or principle. One such 
impediment of long-standing has been the attitude of 
many national codes of law and Courts of Law to the 
settlement of differences outside the Courts between 
traders whether their nationals or foreign. 


The Business World’s Objection to Law Courts 


Assume a commercial transaction in course of 
negotiation between a national of one country and a 
national of another. One of the first questions that will 
be asked is this: “How are disputes, which may arise 
after the contract is signed” (and disputes are inevi- 
table) “going to be determined?” That is not the ques- 
tion of a nervous business man unwilling to take risks. 
Far from it—it is the question of any hard-headed 
business man with the least experience of international 
trade. Such a one is always ready to take all kinds of 
business risk, and often does so to his detriment. But 
he is not prepared to embroil himself in litigation, es- 
pecially to run the risk of having to assume in some 
foreign Court of Law the precarious role of a suppli- 
ant or plaintiff. The instinctive, indeed biological dread 
which in all countries every true to type merchant 
evinces of Courts of Law, has recently been much in- 
tensified by the uncertainty created in certain countries 
by new codes of law and new systems of judicial pro- 
cedure and by the extent to which the administration 
of law is varied by or made dependent on official de- 
crees, or as we should say “departmental orders.” 


The Ancient Courts of the Merchants 


Legal history presents no more remarkable phe- 
nomenon than the increasing and now complete failure 
in every country of all legal reform, whether embodying 
simplification of the law, or expedition of trial proce- 
dure or cheapening of cost, to induce commercial men, 
or to give them their old name of “merchants,” will- 
ingly to make use of Courts of Law for the settlement 
of their commercial differences. This though character- 
istic of is not peculiar to Anglo-Saxon countries, it is 
equally true of industrial and commercial countries on 
the Continent of Europe. An analysis on the historical 
method furnishes readily the explanation. From the 
earliest times merchants conducted their commercial 
business under their own law. Even long before the 
great trade revival which sprang into being as one of 
the immediate consequences of the first Crusade—for 
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present purposes we need not go further back than 
that. Though called the “lex mercatoria,” the mer- 
chants’ law was not statutory law in any country nor 
was it enforceable in any national Court. The “law 
merchant” was a more or less unwritten code repre- 
senting the trade customs and trade practices habitually 
and uniformly observed by the merchants of every great 
trading city or country. As traders made their way la- 
boriously from one country to another with their mer- 
chandise for sale or barter, with them they carried not 
merely their goods but also their own law. It, and not 
the national law of their own country or of the coun- 
try in which they happened to be, applied as between 
them in regard to all commercial transactions. It was 
enforced by consular courts held in any country by 
itinerant consuls who accompanied groups of their own 
national merchants to the great fairs in that country. 
More important general questions were decided by 
courts held by consuls permanently. established often 
with statutory autonomy in the home country or city 
of the national merchants in question. The only great 
trading country which persistently objected in medi- 
aeval days to foreign consuls judging in it their own 
nationals, was England, no doubt to maintain inviolate 
the generality of the jurisdiction of the summary fair 
courts or Courts of Pie Powder—Courts peculiar to 
fairs in England, often a great source of revenue to 
the grantee of the fair and also to the sovereign as the 
grantor. Mr. Wyndham Bewes in his delightful book 
“The Romance of the Law Merchant” (Sweet & Max- 
well, London 1923) which is replete with rich research, 
truly says (p. 19) “The two great distinctive elements 
in the merchants’ law as enforced by their own courts, 
were good faith and despatch, for speech and honesty 
must be obtained, though by means not sanctioned by 
the common law, which was and ever has been a lag- 
gard, and by its halting procedure hinders the rapid 
course of commercial justice.” 





Why Merchants Turned Away from Courts of Law 


With the decline in Europe of the great fairs, there 
followed inevitably a decline in importance and eventu- 
ally the disappearance of the merchants’ own itinerant 
courts and in England of the fair Courts of Pie Pow- 
der. Most national systems of law had then begun 
tardily to recognize in part the law merchant as a code 
of law separate and distinct from the ordinary national 
law. It may fairly be asked why was this not good 
enough for merchants. There are several sufficient rea- 
sons. In England, for example, such recognition was 
an interminably slow process. As Sir William Holds- 
worth points out in his “History of English Law” 
(pp. 537-544) it was for a long period and then only 
in regard to domestic transactions that the common 
law applied such of the principles of the law merchant 
as it had been willing to absorb. And not until the be- 
ginning of the fifteenth century did Common Law 
Courts have any jurisdiction over contracts made or 
torts committed abroad. So merchants’ disputes in re- 
gard to transactions of foreign trade were not capable 
of being determined by the Common Law Courts. 
When two centuries later it was said by Chief Justice 
Hobert in Vanheath v. Turner (1621) Winch 24 “The 
custom of merchants is part of the common law of this 
kingdom, of which judges ought to take notice,” it will 
be observed that he added—‘“And if any doubt arise to 
them about their custom, they may send for the mer- 
chants to know their custom.” Probably that had been 
the accepted practice from at least the time of Edward 
II. Professor Maitland in his “Select Pleas of the Ma- 


norial Courts” (p. 132) refers to a case where two 
merchants fell out about a question of pure law raised 
in the Court of the Fair of St. Ives which was brought 
for determination before the King’s Bench. To enable 
them to determine it, the judges caused twelve mer- 
chants to be summoned from each of the four towns 
of London, Lincoln, Winchester and Northampton. 
Obviously it was no light or inexpensive burden that 
lay upon a merchant who had to satisfy a Common Law 
Court in England as to what were the provisions of 
the law merchant concerning any particular commercial 
question. 


The Mediaeval Difficulties of Litigation 


When cases involving the custom of merchants did 
eventually reach the trial stage in a Court of Law, the 
argument and conduct of the case appears to have been 
sufficient to excite the sarcasm and risibility of even a 
complacent and tolerant critic such as Pepys. After 
listening to a case concerning a policy of marine insur- 
ance being argued in the Court of King’s Bench, he 
has left it on record that “to hear how the Counsel and 
Judge would speak as to the terms necessary in the 
matter would make one laugh.” Pepys himself did 
know something about the technicalities of marine in- 
surance. 

Not until Lord Mansfield had completed his great 
work can it be said with substantial accuracy that the 
law merchant in its main principles had become part 
of the common law of England. While that did to a 
considerable extent lighten the burden upon merchant 
litigants, it still left them subject to all the technicalities 
and delays and expense which confronted a suitor in 
the Common Law Courts and were so specially embar- 
rassing to and detested by merchants. A claim arising 
out of a commercial transaction, that could only be 
prosecuted in the Courts of Common Law, merchants 
often preferred to write off as a bad debt rather than 
incur the expense and more especially expend the time 
necessary to prosecute it. That they frequently did so, 
is amply proved by contemporary records. 

In other European countries than England the dif- 
ficulties confronting merchants in suing on commercial 
claims were much the same. In them, only after a long 
and tedious process of evolution did a body of com- 
mercial law, distinct from the civil law, emerge as a 
national code enforceable by special commercial courts. 
Then when commercial courts had developed out of 
the embryonic stage there ensued a protracted period 
of conflict between them and the civil courts, the lat- 
ter persistently trying to limit their jurisdiction. The 
story is too familiar to students of continental legal 
history to require repetition. In continental countries 
merchants never resorted to the commercial courts ex- 
cept when forced there by dire necessity. 


Merchants Resort to Private Arbitration 


So deprived of their own Courts and repelled by 
the grievous technicalities and delays of mediaeval 
Courts of Law, merchants were driven to find some 
other tribunal which would expeditiously, cheaply and 
without technicality determine their commercial dis- 
putes by application of the principles generally accepted 
among merchants. It was inevitable that they should 
resort to arbitration. Hugo Grotius (1583-1645) in his 
well-known work “De Arbitris” said (Book III—Chap 
XX SS xlvii) there have always been two kinds of ar- 
bitrators—one elected to determine a question in the 
capacity of a judge when he must act in accordance 
with all the rules of law and judicial procedure which 
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govern the discharge of the duties of a judge: the other 
kind of arbitrator who (and Grotius quotes both Aris- 
totle and Seneca) will hear the case and pronounce his 
award not in compliance with technical rules of law 
or procedure but according to equity and reason. With 
the latter type of arbitrator merchants were well famil- 
iar. In his historic work “The Ancient Law Merchant” 
(London 1685) Gerard Malynes describes (Chap. XV 
p. 305) how in places in France, Italy and Germany 
where no merchants’ courts were available, commercial 
disputes between merchants were referred for deter- 
mination to other “indifferent merchants,” to determine 
as arbitrator. And he also describes how even mer- 
chants’ consular courts had been in the habit of re- 
ferring many cases, for various reasons, to “indiffer 
ent merchants” sometimes to find and report the facts 
and sometimes to determine finally. But to give even 
in outline anything like a historical survey of the de- 
velopment in mediaeval days of the great commercial 
arbitration movement in Europe, time does not permit. 
Besides I could add nothing to what has been done so 
well by Mr. Julius Henry Cohen of the American Bar, 
in his most valuable book “Commercial Arbitration and 


the Law” (D. Appleton & Co. New York 1918). 
Interesting Illustrations in England 


In that gold-mine of information the “Acts of the 
Privy Council” there are manv illuminating instances 
recorded of the Lords of the Privy Council removing 
commercial matters from the Courts and referring them 
to arbitration—sometimes because of the delays in the 
Courts, sometimes that “equity might be done”—z2 Feb. 
1549 Letters sent to the Lord Mayor of London to ap- 
point two English merchants and two other merchants 
being strangers to hear a dispute between a Spaniard, 
the Captain of a Spanish ship and a trader from Flor- 
ence in regard to the freight of the ship—(“‘Acts of 
the Privy Council” 1547-1550 Dasent Vol. IT p. 337). 
5 March 1581 A Letter written to the Judge of the 
Admiralty—saying that “as yet there is no end made of 
the controversy between Thos. Dickenson of Bristol 
and certain Italian and Spanish merchants in respect of 
losses sustained by Dickenson through detention of his 
ship in Spain, that the Judge is to make an order giving 
effect to an award made by certain “indifferent” mer- 
chants in the City of London “so that their Lordships 
be no further troubled therewith’—(do 1581-1582, 
Dasent Vol. XIII p. 343). 5 Sep. 1580—A letter writ- 
ten to the Judge of the Admiralty stating that there is 
a controversy depending in his Court between one 
Plademo master of a Venetian ship and one Frederingo 
a merchant stranger about freight and average of cer- 
tain wines carried by the ship. and directing him “as 
the said master attending some ende of the said con- 
troversy, being ready to depart with his ship, complain- 
eth that he is thereby greatly hindered” to appoint 
forthwith two merchants “skilful and experienced in 
such cases” summarily to hear and determine the con- 
troversy agreably to equity” (do 1589—Dasent Vol. 
XVIII p. 72). A letter to the judge of the Admiralty 
referring to a complaint made by a Hamburg merchant 
that some “sweet wines” belonging to him had been 
lost by a ship freighted by certain English merchants 
who were refusing to allow his claim to be heard and 
determined by “indifferent persons” as provided in a 
treaty between England and the “cities and states of 
Haunze made in the reign of Fd. TV and were delaying 
the settlement of the claim by insisting on its being tried 
by the Courts of Common Law. that he should at once 
compel the parties “to make choyce of meete arbitra- 
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tors for the indyfferent hearinge of the controversy” or 
to answer for their refusal. (do—1592—Dasent Vol. 
XXIII p. 21). Ibi p. 33 A Letter to Doctor Caesar 
and Doctor Forde (sic) referring to an old standing 
commercial dispute between two poor traders living 
some 70 miles out of London and some merchants— 
saying that the latter “had gone about to weary the said 
poor men, driving them to a judicial hearing in the 
Court,” and that when they had gone to great charges 
to pay counsel to represent them there the Court had 
not sat on any of the appointed days—and calling on 
the recipients of the letter to hear at once the case 
“arbitrablie” and make a final end of it, and when done 
so to report to the Privy Council. 

In spite of the active hostility to arbitration shown 
by national Courts of Law, and the determination of 
national judges to preserve inviolate the jurisdiction 
of their courts, in many countries not based on any 
dispassionate or disinterested regard for the national 
code of law—commercial arbitration steadily grew in 
volume and importance outside the law altogether. To- 
day it is the accepted method everywhere of settling 
both national and international commercial disputes be- 
tween business men. Few of those not immediately con- 
cerned realize the immensity and comprehensiveness of 
the national and international arbitration machinery 
which is in operation to-day throughout the world for 
determining such commercial disputes. Silently and eff- 
ciently it works without reference to national Courts 
of Law and determines annually a vast and growing 
number of disputes. That it should be able to accom- 
plish this is the more remarkable when we remember 
that it established its ability to do so in most countries 
wholly by voluntary subjection of disputants to its 
jurisdiction and voluntary acceptance of awards in days 
when agreements to arbitrate were revocable, awards 
could not be enforced by legal process and Courts of 
Law were ever alert to express their disapproval of 
arbitration. 

The Development of Commercial Arbitration 
in England 

England was the country in which the system of 
commercial arbitration, as now understood, was first 
evolved. Neither the Courts nor Parliament gave it 
much assistance to develop. When it had in spite of 
them acquired some stature they were forced reluctantly 
to recognize its existence. As late as 1799 no agree- 
ment in a commercial contract to refer future differ- 
ences to arbitration could be raised as a defense hv one 
party to a contract, in an action against him by the 
other party founded on the contracts. (e.g. see Thomp- 
son v. Charnock 8 Term Reports 139). Nor until 
1855 was it finally settled that one party to an agree- 
ment to refer future differences to arbitration had a 
right of action against the other party who refused to 
honor it. (Livingston v. Ralli 5 Ellis & Blackburn 
132). Where two persons made an agreement to refer 
an existing as distinguished from a future difference to 
arbitration, the oldest available method which parties 
were forced to adopt to enforce it was for both of them 
to enter into a bond under seal which made each liable 
to pay the other a specified sum of money if he failed 
to give effect to the award. Later it was held that if 
all the parties to an arbitration agreement to refer ex- 
isting differences to arbitration applied together to the 
Court, it could make a “rule” that the agreement should 
be carried out, non-compliance with which was con- 
tempt of Court that might involve imprisonment. 

But Parliament did not intervene to assist traders 
until 1698. In that year there was passed “An Act 
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for determining differences by arbitration” (9 & 10 
Will III c. 15), in reality the first English Arbitration 
Act. “It has been found,” the Act recited, “that refer- 
ences to arbitration made by Rule of Court have con- 
tributed much to the ease of the subject in the deter- 
mining of controversies because the parties became 
thereby obliged to submit to the award under the pen- 
alty of imprisonment for their contempt in case they 
refuse submission.” Then the Act proceeded to enact 
that “for promoting trade” and making awards effec- 
tual for “the final determination of controversies refer- 
red to arbitration by merchants and traders and others 
concerning matters of account or trade or other mat- 
ters” that “such merchants and traders might agree 
that their submission to arbitration might be made a 
Rule of Court in which event the Court on the appli- 
cation of any one party to the arbitration agreement 
(not of all the parties as by the decision of the Courts 
had been necessary previously) might order that all 
the parties to the arbitration agreement should submit 
to and carry out the award under penalty of imprison- 
ment for contempt.” 

But to the general indignation of traders an in- 
genious lawyer found a way around this Act. True an 
award might be made enforceable under the Act, but 
then a submission to arbitration could be revoked at 
any time up to the making of the award (e.g. See 
Clapham v. Higham 1822 1 Bingham 87). Protests by 
traders against such immoral revocation led in 1833 
to the passing of the Act 3 & 4 Will c. 42 which en- 
acted that where a submission to arbitration provided 
that it should be made a rule of Court (the case cov- 
ered by the Act of 1698) the authority of the arbitra- 
tor should not be revocable without the leave of the 
Court. This was a real step forward. But then to get 
the benefits of the Act of 1833 there had to be inserted 
in the arbitration agreement an express provision that 
the submission to arbitration should be made a Rule 
of Court. As often as not ordinary commercial con- 
tracts contained no such provision. They were the 
documents of practical business men, not of professional 
lawyers, accordingly in such cases revocation of the 
arbitrator’s authority by a recalcitrant party did from 
time to time take place. So eventually the Common 
Law Procedure Act 1854 went one stage further. It 
provided that any submission to arbitration could be 
made a Rule of Court unless the parties had expressly 
agreed to the contrary. The result was that the au- 
thority of no arbitrator could be revoked without the 
leave of the Court. The Act also enabled some awards 


to be enforced in the same way as a judgment of the , 


Court, but left many other kinds unenforceable. Finally 
the Arbitration Act 1889 (Sec. 1) made agreements 
for arbitration absolutely irrevocable (excent by leave 
of the Court only to be granted for judicial reasons) 
without putting any of the parties thereto to the trouble 
and responsibility of getting them made a Rule of 
Court. It also (Sec. 4) supported arbitration proceed- 
ings by providing that the Court before granting any 
stay of legal proceedings in any matter to which an ar- 
bitration agreement referred, should first satisfy itself 
that there was some good reason why it should not be 
referred to arbitration. Section 12 gives the Court 
summary power to enforce all awards without distinc- 
tion. 

How paradoxical was the action of the English 
Legislature ; since 1698 it had proceeded with increas- 
ing reiteration to insert provisions for arbitration into 
an ever growing number of public and private Acts, 


declaring thus its unbounded faith in the settlement of 
disputes by arbitration. Yet in spite of insistent de- 
mands it was not until 1889 that arbitration was put 
on a satisfactory legal basis in England and clothed 
with such legal sanctions as met the views of the busi- 
ness world. 

Whatever may have been at any time the difficulty 
of enforcing an award in England, it made no differ- 
ence in the last century whether the arbitration was 
between two English nationals or an English national 
and a foreigner. An award made in England in an ar- 
bitration between an English national and a foreigner 
could be enforced in England by or against the for- 
eigner in England. Where parties, whether English 
nationals or foreigners, had agreed to refer disputes to 
an arbitrator, or to an arbitration tribunal in a foreign 
country, legal proceedings in an English Court would 
generally be stayed, so that the foreign arbitration 
might proceed (See The “Cap Blanco 1913” P. 130 
and many earlier cases). Where however the award 
had been made in a foreign country in an arbitration 
between a foreigner and an English national, the award 
could not be enforced by the foreigner in England. The 
foreigner had to bring but was entitled to bring, an 
action to enforce the award. English lawyers have 
never been very certain whether such an action was 
founded on the contract containing the agreement for 
arbitration, or was one of the same character as an 
action to enforce a judgment of a foreign Court of Law. 
So they have avoided a distinction which gives diffi- 
culty in some foreign codes of law. But a foreigner 
could only successfully bring an action to enforce a 
foreign award, if every condition had been complied 
with in the country in which the award had been made, 
to make a valid and enforceable award (See for ex- 
ample Merrifield Ziegler & Co. v. Liverpool Cotton 
Assocn. (1911) 105 L. T. 97—a case however where 
the grounds of the decision though not the principal are 
much questioned by German international lawyers). 


The English Machinery of Commercial Arbitration 


Long before full legal sanctions were accorded in 
England to arbitration by the Arbitration Act 1889, 
arbitration had grown in England to an enormous vol- 
ume, relying merely on moral sanctions, re-inforced by 
the power of any great trading organization to put a 
defaulter on its black-list. There is hardly to-day a 
great industry or trade or business in England of which 
the controlling Association or Exchange has not for 
many years provided its own special form of contract 
for each class of its members, all containing an arbitra- 
tion clause providing for arbitration in some form or 
other “according to the Rules of the Association.” 
This is true of practically all commodities—cereals, 
corn, cotton and cotton seed, coal, grain, wool, iron 
and steel, rubber, hides, oils of all descriptions, cattle 
feeding stuffs, to name only a few. It is also true of 
insurance underwriting charter-parties etc. The Asso- 
ciations or Exchanges which do this, many of them 
known all over the world, form a prodigious list, much 
too lengthy to be mentioned here. Their forms of con- 
tracts and arbitration clauses differ widely. Some of 
them provide that “the law of England shall govern 
the contract” or “the procedure at any arbitration” and 
“for the arbitration being held in London’”—clauses 
often difficult to enforce in the country of one or both 
parties. The arbitration machinery which all this rep- 
resents is stupendous. In the cases of certain trades 
provision is made for appeal to a national court of 
appeal and occasionally for regulated national appeals 











to an international court of appeal. It all works 
smoothly and inconspicuously. The number of arbitra- 
tions it handles is immense and it handles them all 
cheaply, expeditiously and by simple procedure. 


The Development of Commercial Arbitration 
in U.S. A. 


Perhaps the most phenomenal development of 
commercial arbitration both national and international, 
has taken place in the United States of America—under 
legal conditions most unfavorable to its growth. The 
special characteristics of the American system of pro- 
duction and marketing in normal times have always 
been small profits, quick returns but large turn-overs. 
For such a system speedy determination of commercial 
disputes on the basis of the principles and customs pe- 
culiar to the industry or trade in which they occurred, 
was vital. For that, however, neither the Federal nor 
the State Laws made any kind of adequate provision. 

And business men were not prepared to tolerate 
the delay and expense of court proceedings so they 
went ahead with arbitration wholly “outside the law.” 
It was not until 1925 after long continued propaganda 
and pressure from the American Bar Association and 
the American Arbitration Association, that the United 
States Federal Arbitration Act 1925 was passed, which, 
as described by its short title, is ““To make valid and 
enforceable written provisions or agreements for arbi- 
tration of disputes (1. e. existing or future) arising out 
of contracts, maritime transactions, or commerce 
among the states or territories or with foreign nations.”’ 
The Act provides also for enforcement of awards if the 
parties to the arbitration agreement have therein agreed 
that a judgment of the Court shall be entered upon the 
award. Five years earlier the New York State Cham- 
ber of Commerce had secured the enactment in the 
State of New York of the New York Arbitration Act 
1920. That was I believe the first State Act which 
made irrevocable a submission to arbitration of not 
merely existing but also future disputes—a milestone 
in the evolution of American arbitration. Up to then 
by many State Courts submissions to arbitration were 
regarded as essentially revocable—because, Professor 
Wesley A. Sturgess of Yale explains :—‘We inherited 
the rule from Lord Coke’s utterance in 1609” i.e. in 
Vynior’s case (1609 Y.B. at 7 fol. 1; Coke’s Reports 
Part VIII, 80a) “and the formula of the reason for 
the rule from Kill v. Hollister decided in 1746” (1 Wil- 
son 129). The New York Act also made provision for 
enforcement of awards. Both the American Bar Asso- 
ciation and the American Arbitration Association have 
worked valiantly to secure the passage in all states of a 
similar State Arbitration Act. They have been success- 
ful in securing its enactment in'13 States including 
Pennsylvania, New Jersey and Massachusetts and 
other industrial and commercial States, but in the re- 
maining States the Act that has been passed is confined 
to existing, and does not extend to future differences. 

In the United States, arbitration in every direction 
has in recent years made tremendous headway. Per- 
sistent and very effective propaganda in support of it 
is maintained by the powerful and influential American 
Arbitration Association in collaboration with the Cham- 
ber of Commerce of the State of New York. The As- 
sociation’s technical, legal and service publications are 
invaluable for any student of International Commer- 
cial Arbitration. The American Arbitration Associa- 


tion “devotes its entire resources” (I am quoting from 
its reports) “to the extension of the knowledge and 
use of arbitration in commercial disputes in the west- 
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ern continent.” The Association has set itself with suc- 
cess to remedy “abuses” in the method of arbitration 
as practiced in any American industries which mili- 
tate against impartial and independent arbitration, es- 
pecially in regard to the practice in some trades of 
appointing advocates or agents to act as arbitrators 
who in turn appoint an umpire. It has assisted many 
industries to adopt arbitration, it conducts an impor- 
tant clearing house for arbitration information and it 
maintains important Arbitration Tribunals, which en- 
joy high prestige with a most representative panel of 
eminent and experienced arbitrators drawn from every 
trade and industry and business. Arbitration is also 
strongly advocated as a matter of policy by a number 
of leading professional and business organizations, for 
example, the American Institute of Accountants, the 
American Bankers’ Association, and many others. 


The Machinery of Commercial Arbitration in 
U. S. A. 

A very large number of Trade Associations and 
Commodity Exchanges in the United States make it 
obligatory on their members either to use a common- 
form contract containing a standard arbitration clause, 
or bind themselves to insert an arbitration clause in 
their business contracts, for the reference of disputes 
to an arbitration committee, or to arbitrators selected 
from-an Association panel who determine them accord- 
ing to the custom of the particular trade. Most of the 
important Chambers of Commerce throughout the 
United States maintain Arbitration Tribunals with pan- 
els of arbitrators available for any trade. The Cham- 
ber of Commerce of the State of New York—more 
particularly, conducts arbitrations covering every con- 
ceivable type of commercial dispute and has done so 
for the last 150 years, to-day by means of a very large 
panel of arbitrators drawn from all spheres of com- 
mercial activity and serving without pay. In more than 
2,000 cities, arbitration facilities in one form or another 
are provided. And some interesting experiments are in 
progress. In the City Court and Municipal Court of 
New York and Brooklyn which was overwhelmed with 
cases awaiting trial, a Committee of lawyer arbitrators 
who volunteered their services have tried and disposed 
of by consent of the parties several thousand cases by 
arbitration out of which only one or two appeals re- 
sulted. And a Committee of the New York County 
Lawyers’ Association is instituting a similar experi- 
ment in the Supreme Court of the State of New York 
(See Journal of American Judicature Society Feb. 
1938 p. 170). 

The Present Machinery of International Commercial 
Arbitration 


To explore the development of arbitration in other 
countries than England and the United States of 
America would be interesting but impracticable in this 
paper. I must therefore pass on to indicate in the 
broadest outline, the great mechanism for conducting 
international commercial arbitration that has grown up 
in the world—Firstly, some of it has developed out of 
many important Treaties and International Agreements 
providing for the more or less complete enforcement 
of arbitral awards made in the countries of the Con- 
tracting States, e.g. The Franco-Belgian Convention of 
8th July 1899, the Austro-Italian Convention of 6th 
April 1922, the Italo-Yugoslav-Czechoslovakian Con- 
vention of 26th April 1922, the Convention of March 
17th 1923 between Czechoslovakia and Yugoslavia, the 
Treaty of Lausanne between Turkey and the Allied 
Powers of 24th July 1923. These were really pioneer 


























efforts which led up to the Geneva Protocol of 24th 
September 1923 and the Geneva Convention of 26th 
September 1927; the German-Russian Treaty of 12th 
October 1925, the Belgian-Dutch Convention of 28th 
March 1925 and many others between 1925 and the 
present time—many of which have been given effect to 
where necessary by national laws. Secondly, interna- 
tional arrangements for commercial as well as other 
arbitration effected between non-governmental organ- 
izations representing different countries of which by 
far the most notable is the Inter-American Commercial 
Arbitration Commission established by the Pan-Amer- 
ican Union to operate commercial arbitration between 
nationals of the United States of America and of the 
Latin American Republics—a very notable achieve- 
ment. Thirdly, somewhat similar to the last, but less 
representative are the organizations set up by differ- 
ent national Chambers of Commerce to effect interna- 
tional commercial arbitration between their respective 
members. One of the most famous of these is the sys- 
tem of commercial arbitration established by the Brad- 
ford Chamber of Commerce in Yorkshire, England. 
Bradford is the center of the textile industry and about 
a quarter of the whole wool produced in the world is 
sold in Bradford. Consequently the Bradford Chamber 
of Commerce’s Commercial Arbitration system came 
into great international use. It was adopted as the basis 
of the Anglo-French-Belgian Arbitration Agreement 
of 28th August 1925 which applies to members of a 
large number of Manufacturers’ Organizations and some 
Chambers of Commerce in France and Belgium, and _ to 
members of the Bradford Chamber of Commerce and 
Federations representing the Wool, Worsted Spinners 
and Export Merchants in England. Later it became 
the basis of the International Wool-Textile Arbitration 
Agreement of 27th October 1926 which covers Eng- 
lish, French, Belgian, German and Italian Woolen and 
Textile Manufacturers and Merchants. Then there is 
the important scheme of commercial arbitration which 
applies between merchants and industrialists who are 
members of the Associated Chambers of Commerce of 
Lower Saxony and of the Netherlands Chamber of 
Commerce for Germany under the Convention of 6th 
and 12th January 1924, which served as a model for 
similar arrangements between German-Danish, Ger- 
man-Finnish, German-Greek, German-Czechoslovakian 
and German-Hungarian merchants and industrialists. 
There have been also commercial arbitration schemes 
of the same character between the Chamber of Com- 
merce of the United States of America and the Cham- 
bers of Commerce in many, indeed most, of the South 
American Republics. These are only a few typical il- 
lustrations of this type of international arbitration ma- 
chinery. Fourthly, there are the arrangements for com- 
mercial arbitration which are applied internationally by 
adoption by different nationals of the forms of con- 
tract issued by the innumerable Trading Associations, 
Commodity and other Exchanges, Chambers of Ship- 
ping, Insurance and Underwriting and other organiza- 
tions existing throughout the world some of whose 
names are world famous, in this country, e.g. the Lon- 
don Corn Trade Association, the Liverpool Cotton As- 
sociation, and abroad in Europe the Bremer Baumwoll- 
borse, the Union Lyonaise des Marchands de Soie. 
Fifthly, there are a number of Courts and Tribunals 
which hear and determine in accordance with their pub- 
lished rules all international commercial disputes which 
the parties concerned by an appropriate clause inserted 
in their contracts, or by agreement outside their con- 
tracts, agree shall be submitted to them. Foremost 
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among them is the widely-known Court of Arbitration 
of the International Chamber of Commerce of Paris, 
the function of which is “to provide means of settle- 
ment by arbitration of business disputes of an inter- 
national character.”” The Chamber has National Com- 
mittees in all the principal countries of Europe and in 
the United States and Japan. Its membership repre- 
sents many important financial, industrial and commer- 
cial organizations. It has done great service in extend- 
ing international commercial arbitration. The arbitra- 
tion clause recommended by the Chamber for insertion 
in agreements providing for arbitration by its Court of 
Arbitration is valid in most continental countries. It is 
as follows :— 

“All disputes arising in connection with the present 
contract shall be finally settled under the Rules of Con- 
ciliation and Arbitration of the International Chamber of 
Commerce by one or more arbitrators appointed in accord- 
ance with the Rules.” 

There is the equally well-known London Court of 
Arbitration organized and conducted by the London 
Chamber of Commerce in accordance with Rules ap- 
proved by the Congress of Chambers of Commerce of 
the British Empire held at Capetown in October 1927. 
The arbitration clause recommended by the Rules for 
insertion in commercial contracts is as follows :— 

“The construction, validity and performance of this 
contract shall be governed by the Law of England and all 
disputes which may arise under, out of, or in connection 
with or in relation to this contract shall be submitted to 
the arbitration of the London Court of Arbitration under 
and in accordance with its Rules at the date hereof.” 

There is also, as has been mentioned, the Inter- 
American Commercial Arbitration Commission, for the 
determination of international commercial disputes be- 
tween nationals of the United States of America and 
nationals of the South American Republics. This com- 
mission has its own arbitration clause and rules. 

Sixthly, and lastly, there is a great and growing 
number of international commercial, technical and in- 
dustrial disputes determined by arbitration by an arbi- 
trator or arbitrators either previously agreed on, or ap- 
pointed “ad hoc” by some specified appointing au- 
thority. In such cases it is becoming not uncommon to 
see it provided that the contract shall be construed and 
the arbitration conducted in accordance with the Law 
of England, even although the parties are not English 
nationals nor the contract made nor the arbitration con- 
ducted in England—a clause which if an award ever 
came up before a foreign Court would give rise to some 
argument. 

The Geneva Protocol 1923 and Convention 1927 

The international recognition of agreements for 
arbitration and the enforceability of awards has been 
considerably advanced in principle by the Geneva Pro- 
tocol on Arbitration Clauses signed at the Assembly of 
the League of Nations on 24th September 1923, and 
since ratified by all the principal European commercial 
countries—and also by Japan, Siam, and Brazil. But 
Russia and Turkey are not parties nor the United 
States of America, Canada or Australia. Each con- 
tracting State agrees to “recognize” the validity of an 
agreement submitting either existing or future differ- 
ences to arbitration when made between parties who 
are subject to the jurisdiction of any of the Contracting 
States, even although the arbitration is to take place 
in a country to whose jurisdiction none of the parties 
is subject (not an uncommon occurrence in interna- 
tional commercial arbitrations )—but each Contracting 
State reserves the right to limit the obligation of recog- 
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nition to contracts which it considers are “commercial” 
under its national law. And the Convention provides 
that the arbitral procedure shall be governed by “the 
will of the parties and by the law of the country in 
which the arbitration takes place.” Presumably the 
will of the parties can diverge from the law of the 
country in which the arbitration takes place and which 
is the controlling law only to such extent as is permit- 
ted by that law. 

The Convention contains however two provisions 
of far-reaching effect which make “recognition” by any 
Contracting State of any arbitration agreement a mat- 
ter to be subject to all the provisions of the State’s 
own “law governing arbitral procedure applicable to 
existing differences” and makes the duty of enforcing 
of awards also a matter to be subject to the State’s 
own “national laws of arbitral awards made in its own 
territory." This introduces the difficulty of conflict of 
laws in the various Contracting States. 

Following on the Protocol of 24th September 
1923, a Convention was signed on 26th September 
1927, providing for the enforcement of awards. Ac- 
cording to the Convention, each Contracting State 
agrees to enforce in accordance with ‘ts own “rules 
of procedure” any award made in the territory of any 
one of the Contracting States between persons who are 
subject to the jurisdiction of any of them, irrespective 
presumably of nationality. The Convention provides 
that in addition to conforming to national rules of pro- 
cedure, the award to secure enforcement must also 
comply with six requirements. It must have (i) been 
made in pursuance of an agreement for arbitration 
which was valid under the law by which it was gov- 
erned; (ii) been made by the Tribunal provided for 
in the agreement or constituted in manner agreed upon 
by the parties; (iii) been made in conformity with the 
law governing the arbitration procedure; (iv) become 
final in the country in which it was made; (v) been in 
respect of a matter which may be lawfully referred to 
arbitration under the law of the country in which the 
award is sought to be enforced and (vi) its enforce- 
ment must not be contrary to the principles of the law 
or the public policy of the country in which it is sought 
to be enforced. 

The Convention also provides that enforcement of 
an award shall be refused by the Court of any Con- 
tracting State if the Court is satisfied (a) the award 
has been annulled in the country in which it was made; 
(b) the party against whom it is sought to enforce the 
award was not given notice of the arbitration proceed- 
ings in sufficient time to enable him to present his case 
or was under some legal incapacity and was not prop- 
erly represented or (c) the award does not deal with 
all the differences referred to arbitration or contains 
decisions on matters beyond the scope of the agree- 
ment for arbitration. 

In some, though not all, of the Contracting States, 
legislation was necessary to give effect to the Protocol 
of 1923 and the Convention of 1927. England has 
passed the Arbitration Clauses (Protocol) Act 1924 
and the Arbitration (Foreign Awards) Act 1930. 


Uniform National Laws for Arbitration 


The International Chamber of Commerce which 
has done magnificent work in promoting International 
Commercial Arbitration drew attention some years ago 
to the necessity if the Geneva Protocol and Convention 
were to work satisfactorily and smoothly, of getting the 
arbitration laws of all the principal commercial coun- 
tries amended and re-enacted in a uniform manner con- 


taining provisions satisfactory to the international com- 
mercial world. With this object in view the Interna- 
tional Institute for the Unification of Private Law at 
Rome has prepared and published a draft of an Inter- 
national Law on Arbitration (S.D.N.—U.D.P. 1936 
Etudes: III Arbitrage Doc. 23). This draft is to be 
submitted almost immediately to the Council of the 
League of Nations for its approval. It was considered 
at the Berlin Congress in 1937 of the International 
Chamber of Commerce, when the Congress by a ma- 
jority vote approved the draft subject to some minor 
modifications, but the American, Australian and Brit- 
ish National Committees of the Chamber dissented. 
Both the International Chamber of Commerce and the 
Rome Institute must be given every credit for this 
attempt to produce a uniform arbitration law and de 
serve warm thanks for undertaking all the research 
and labor involved. If, however, it is approached from 
the point of view of an English or American lawyer, 
the broad criticism that cannot but be made is that it 
would stereotype all national laws relating to arbitration 
procedure, and the control of and right of interference 
in arbitration proceedings by Courts of Law very 
largely on the present basis of continental laws. That 
certainly would not be accepted in England or the 
United States of America. It is to be doubted whether 
it would meet with the approval of the commercial 
world even in the Continent of Europe. By far the 
greater number of International Commercial Arbitra- 
tions taking place to-day are conducted on the Amer- 
ican or English basis, which is virtually the same, even 
in cases where both parties to the arbitration proceed 
ings may not be nationals either of America or of Eng 
land, so great is the prestige at present enjoyed in the 
commercial world by the English and American sys 
tems of arbitration. 

Time does not permit me to embark upon a de- 
tailed criticism of the Rome Institute’s draft Law. 
That moreover would be entirely superfluous as Dr. 
Ernst J]. Cohn, a member of the English Bar, and for- 
merly Professor of Laws in the University of Breslaw, 
has done this with great ability and constructive criti- 
cism in the most able paper he read before this Society 
on “The Unification of the Law of Commercial Arbi- 
tration.” (Published by Sweet & Maxwell, London 
1938.) 

The Coming Conference at Amsterdam 

There is one particular section of the field of In- 
ternational Commercial Arbitration that stands com- 
pletely unprovided for at the present time. In most of 
the principal trades, as has been mentioned, provision 
for arbitration and arbitration procedure has been made 
in the Rules of the particular national Trading Associa- 
tions, Commodity Exchanges etc. whose forms of con- 
tract are adopted. By long usage persons engaging in 
them become familiar with the particular arbitration 
practice and procedure of the trade. In some cases, it 
approaches closely to judicial procedure as generally 
recognized, in other cases it is far removed from it. 
Where it would be possible for parties to refer their 
dispute to some of the Internation:] Arbitration Courts 
or Tribunals which have been described, they are often 
deterred from doing so by the fact, that they will have 
little or no voice in the appointment of the arbitrators 
and will have to accept the selection of, it may be to 
them, an unknown body. And in cases where the par- 
ties to an international commercial contract do agree 
that disputes arising under the contract shall be re- 

(Continued on page 581) 
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ENTERTAINMENT PROGRAM FOR CLEVELAND 
MEETING 


Particular Attention Paid to Interests of Ladies Accompanying Members—Luncheon at Coun- 


try Club—Style Shows—A Dramatic Presentation of Legal Proceedings without Burlesque or 


Misrepresentation—The Cleveland Play House—Beautiful Gardens to Be Visited 





University 


Convocation in Leverance Hall—Trip to Nela Park—Ice Carnval and Skating Exhibition, etc. 


By Owen N. WILcox 
Chairman of Cleveland Publicity Committee 


HE program of entertainment to be provided by 
[tte members of the Cleveland Bar for the Sixty- 

first Annual Meeting of the American Bar Associ- 
ation, commencing on Monday, July 25th, will be ush- 
ered in by a luncheon for the ladies at the Country 
Club. This location will be a charming setting for the 
first assembly of the ladies, as the Country Club is one 
of Cleveland's largest and most sumptuously furnished 
club houses, pleasantly situated in picturesque, rolling 
country some fifteen miles east of the City. Subse- 
quent to the luncheon, provision will be made for those 
who wish to play bridge, and the spacious verandas over- 
looking the golf course and swimming pool will provide 
an attractive rendezvous for those who wish merely to 
visit among themselves. 

On Tuesday afternoon a fashion show will be pre- 
sented by several of Cleveland’s outstanding stores, to 
be followed by a tea. 

On Tuesday evening, and again on Wednesday aft- 
ernoon and evening, July 26th and 27th, the accom- 
plished company of Cleveland’s deservedly well-known 
Play House will present special performances of Ed- 
ward.Wooll’s memorable play, “Libel,” a fascinating 
and illuminating picture of the English Law Courts. 
Not a little has been written heretofore about the unique 
character of the Play House, but little concerning the 
play “Libel,” and its author. In addition to being a 
playwright, Edward Wooll, Esq., is also an English 
barrister who became a magistrate of the British Courts, 
and, in consequence, is intimately acquainted, not only 
with the technique of the theater, but also with the tech- 
nical procedure of the Court that he has depicted in his 
drama. Legal knowledge and dramatic sense have been 
conjoined to make “Libel” something more than an 
authentic picture of a trial, and its author has succeeded 
admirably in “demonstrating how first class entertain- 
ment can be made of what goes on in a law court with- 
out making a burlesque of legal procedure.” 

The play exhibits all the traditional dignity and 
pageantry characteristic of England’s institutions, and 
particularly of her Courts of Law. Additionally, and 
what is especially interesting, the production displays 
the sharp contrast between British and American proce- 
dure, of which much has been written in recent years. 
The scene throughout the play is a King’s Bench Court 
at the Royal Courts of Justice, London. 

\ word about the Cleveland Play House and its 
work may not be amiss. The outstanding feature re- 
specting it is that it is a “non-profit, community theater, 
now closing its twenty-second season, which presents 
yearly a continuous and varied program of plays and 


operates nightly, except Monday, during three-fourths 
of the year.” In addition to presenting plays in its two 
theaters, the Play House members direct an apprentice 
group of approximately thirty students and a hundred 
theater workers who assist in carrying out the produc- 
tion schedule of about fifteen plays each year. This 
affords practical field work for advanced students of the 
drama, a part of whom are affiliated with Bennington 
College and with Western Reserve University. During 
the summer months the Play House members conduct 
a repertoire company at Chautauqua Institution, which 
for many years has done so much for adult education. 

At the conclusion of the matinee on Wednesday, 
July 27th, a group of the ladies who have been identified 
with the Play House for many years, together with 
some of the Play House players, will receive the visit- 
ing ladies in the Green Room of the theatre, and tea 
will be served for those visitors who wish to remain 
after the performance. 

The beauty of some of the gardens in the regions 
adjacent to Cleveland has quite justly been accorded 
considerable renown. Several of these gardens have 
been conceded to be among the most charming, from 
the standpoint of planning and execution, in the whole 
country. Their owners have graciously consented to 
show them to the ladies attending the American Bar 
Association Meeting. Accordingly, the Cleveland Com- 
mittee has arranged for several tours among these gar- 
dens for the afternoon of Thursday, July 28th. 

One particularly attractive feature of this after- 
noon’s program is the invitation issued by President 
W. G. Leutner, of Western Reserve University, to all 
visiting ladies, to attend the Convocation in Severance 
Hall. In this magnificent, classic building, the home 
of the Cleveland Symphony Orchestra, there will be an 
impressive academic ceremony for the conferring of 
honorary degrees upon several distinguished visitors. 
In addition to the interest of the ceremony, an inspec- 
‘tion of this splendid building will, in itself, be a fruitful 
source of pleasure. 

For the afternoon of Friday, July 29th, the Cleve- 
land Committee has arranged a trip to Nela Park, the 
seat of the General Electric Institute. As a training 
school and conference center, the Institute is the light- 
ing-and-appliance Mecca of the electrical industry. 
Thousands of people visit the Institute for information 
about the latest and best in the “Art of Living Electri- 
cally” provided by Mazda lamps and home appliances 
made by General Electric. Here on display are various 
electric kitchens designed to appeal to every woman’s 
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fancy. The Cottage Kitchen is large enough to meet 
the needs of a farm home. The Provincial Kitchen 
combines the charm of the Colonial Period with the 
modern conveniences of an all-electric kitchen, and the 
“Magic Kitchen” is transformed from an old-time to a 
modern one before one’s very eyes. A living room and 
a dining room, decorated in early, eighteenth century 
style, display the beauty and comfort contributed to 
modern living by good lighting; and a bedroom, con- 
temporary in design and furnishings, reveals the con- 
venience of a room planned for use as a sewing or guest 
room, with proper lighting for every seeing need. 

As a grand finale of the Meeting, an Ice Carnival 
and Skating Exhibition will be presented at the Arena 
on the evening of Friday, July 29th. A program has 
been arranged which will include some of the best 
American and Canadian figure skaters. The performers 
will present the specialty features which have made 
them important factors in the skating world. For those 
who have never seen top-rank figure skating, these per- 
formances should prove a never-to-be-forgotten thrill, 
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and for those who have seen them, the beauty and grace 
of skating never lose their charm. There will also be 
an exhibition of speed skating and, if time permits, a 
short hockey game. 

After the Carnival the Pilsener Cellars will be open 
for dancing and cards, during which a light supper will 
be procurable. 

The Arena is one of the newest and most modern 
sport Coliseums in America. After three years of study 
of the various types of hockey rinks and stadiums, it was 
designed to incorporate the latest improvements for the 
enjoyment of a variety of sports. 

In addition to the entertainment provided by the 
Cleveland Committee, there will be a series of baseball 
games during the Meeting. The Cleveland “Indians” 
will play Philadelphia on the 26th, 27th and 28th of 
July, and Washington on the 29th and 30th. 

Cleveland’s Lakefront Opera will present “Naughty 
Marietta” at its open-air theater during the week be- 
ginning July 22nd, and on July 24th and 30th there will 
be Polo games in the Chagrin Valley. 





FINAL PROGRAM FOR ANNUAL MEETING 


MONDAY, JULY 25, 10:00 A. M. 
Music Hall, Cheveland Auditorium 
Tue ASSEMBLY 
The President, Presiding 

Call to Order. 

Greetings from the Cleveland Bar, Mr. James C. 
Logue, President of the Cleveland Bar Association. 

Address of Welcome, Hon. Harold M. Burton, 
Mayor of Cleveland. 

Response by George Maurice Morris, Chairman 
of House of Delegates. 

Presentation of Memorial to Hon. Frank B. Kel- 
logg, by Silas H. Strawn, Chicago, III. 

Presentation of Memorial to Hon. Newton D. 
Baker (prepared by Joseph C. Hostetler, of Cleveland, 
Ohio), by Hon. W. Calvin Chesnut, Baltimore, Md. 

Annual Address of the President of the Association. 

Award of the American Bar Association Medal. 

Opportunity for the offering of resolutions pur- 
suant to Article IV, Section 2 of the Constitution. 
(Resolutions will be referred, without debate at this 
time, to the Resolutions Committee for hearing and 
later report.) 

Announcement by the Secretary as to the States, if 
any, in which a vacancy exists in the office of State 
Delegate and in the office of Assembly Delegate. 

Election of Assembly Delegates to fill vacancies. 

Adjournment. 

(Meetings of members present from states in 
which a vacancy exists in the office of State Delegate 
will be held immediately following adjournment, to fill 
such vacancies. ) 


MONDAY, JULY 25, 2:00 P. M. 
Ball Room, Cleveland Auditorium 
Tue House or DELEGATES 
The President, presiding 
Roll Call. 


Report of the Committee on Credentials and Ad- 


missions, W. W. Evans, Chairman, State Bar Asso- 
ciation Delegate from New Jersey. 

Approval of the Record. 

Statement of the Chairman of the House of Dele- 
gates, George Maurice Morris, Washington, D. C. 

Report of the Committee on Rules and Calendar, 
Guy Richards Crump, Chairman, State Delegate from 
California. 

Report of the Secretary, Harry S. Knight. 

Report of the Treasurer, John H. Voorhees. 

Report of the Board of Governors to the House of 
Delegates, Harry S. Knight, Secretary. 

Offering of Resolutions for Reference to the Com- 
mittee on Draft. 

Reports of Committees: 

Admiralty and Marttime Law, George R. Farnum, 
Boston, Mass. 

Aeronautical Law, William A. Schnader, Phila- 
delphia, Pa. 

American Citizenship, Ralph A. Quillian, Atlanta, 
Ga. 

Commerce, Harold J. Gallagher, New York City. 

Communications, John W. Guider, Washington, 
im os 

State Legislation, John R. Snively, Rockford, Ill. 

Amendments and Legislation relating to Child 
Labor, Frank J. Hogan, Washington, D. C. 

Judicial Salaries, Walter S. Foster, Lansing, Mich. 

Judicial Selection and Tenure, John Perry Wood, 
Los Angeles, Calif. 


MONDAY, JULY 25, 7:00 P. M. 
Statler Hotel 


DINNER OF THE ASSOCIATION 


Under the Auspices of the Section of Judicial Ad- 
ministration and the National Conference of Judicial 
Councils. 

Hon. John J. Parker, Presiding 
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Speakers : 

Hon. Stanley F. Reed, Associate Justice of the 
Supreme Court of the United States, “The Bar and the 
Nation.” 

Hon. Homer S. Cummings, The Attorney Gen- 
eral of the United States, “Reforming Procedure.” 

Hon. William H. Grimball, Judge of the Circuit 
Court, Charleston, S. C., “Riding the South Carolina 
Circuits.” 

10:00 P. M. 
Ball Room, Hotel Cleveland 
Reception by the President of the Association to 


members and guests. Dancing. 


WEDNESDAY, JULY 27, 10:00 A. M. 
Music Hall, Cleveland Auditorium 
Tue ASSEMBLY 
The President, Presiding 

Nomination and election (by ballot) of five As- 
sembly Delegates to the House of Delegates. 

Statement concerning the work of the American 
Law Institute, by Hon. Joseph C. Hutcheson, Jr., 
Judge of the Circuit Court of Appeals of the Fifth 
Circuit and member of the Council of the American 
Law Institute. 

Report by Hon. John J. Parker on the accomplish- 
ments of the Section of Judicial Administration, and 
discussion of the Section Committee Reports by the 
respective Chairmen. 

Report by the Chairman of the House of Delegates 
(or the Secretary) as to matters requiring action by 
the Assembly. 

WEDNESDAY, JULY 27, 2:00 P. M. 
Ball Room, Cleveland Auditorium 
Tue House or DELEGATES 
The Chairman, Presiding 

Roll Call. 

Reading and Approval of the Record. 

Unfinished Business. 

Reports of Committees : 

Commercial Law and Bankruptcy, Henry C. 
Shull, Sioux City, Iowa. 


Federal Taxation, Robert N. Miller, Wash- 
ington, D. C. 

Securities Laws and _ Regulations, John 
Gerdes, New York City. 

Customs Law, Albert MacC. Barnes, New 
York City. 


Jurisprudence and Law Reform, Province M. 
Pogue, Cincinnati, Ohio. 

Administrative Law, Ros¢oe 
bridge, Mass. 

Proposals Affecting the Supreme Court and 
Other Courts of the United States, Syl- 
vester C. Smith, Jr., Newark, N. J. 

Labor, Employment and Social Security, 
John Lord O’Brian, Buffalo, N. Y. 

Facilities of the Law Library of Congress, 
John F. Dockweiler, Los Angeles, Calif. 

To Further the Acquisition of Portraits of 
Former Associate Justices of the Su- 
preme Court of the United States, Henry 
Upson Sims, Birmingham, Ala. 

Ways and Means, Carl B. Rix, Milwaukee, 
Wis. 

Report of the Section of Judicial Administration, 
John J. Parker, Charlotte, N. C. 


Pound, Cam- 


WEDNESDAY, JULY 27, 8:30 P. M. 
Music Hall, Cleveland Auditorium 
THe ASSEMBLY 
The President, Presiding 
Address by The Right Hon. Lord Macmillan. 
THURSDAY, JULY 28, 10:00 A. M. 
Music Hall, Cleveland Auditorium 
Tue ASSEMBLY 
The President, Presiding 

Presentation of Prize Award for 1938 Ross Be- 
quest Essay on the subject of “The Extent to Which 
Finding Boards Should Be Bound by Rules of Evi- 
dence” to Albert E. Stephan, Portland, Oregon ; address 
by Mr. Stephan. 

Reports of Committees : 

Cooperation between the Press, Radio and 
Bar as to Publicity Interfering with Fair 
Trial of Judicial and Quasi-Judicial Pro- 
ceedings, Merritt Lane, Newark, N. J. 

Duplication of Legal Publications, Eldon R. 
James, Cambridge, Mass. 

Law Lists, Frank E. Atwood, Jefferson City, 
Mo. 

Presentation of Amendments to Constitution 
and By-Laws. 

Resolutions, L. B. Day, Lincoln, Neb. 

THURSDAY, JULY 28, 2:00 P. M. 

Ball Room, Cleveland Auditorium 
Tue House or DELEGATES 
The Chairman, Presiding 

Roll Call. 

Reading and Approval of the Record. 

Unfinished Business. 

Report to the House of Delegates of Resolutions 
Adopted by the Assembly for Action by the House of 
Delegates. 

Consideration of Assembly Resolutions. 

Reports of Committees : 

Legal Aid Work, Reginald 
Boston, Mass. 

Legal Clinics, Karl N. Llewellyn, New York 
City. 

Economic Condition of the Bar, Lloyd K. 
Garrison, Madison, Wis. 

Professional Ethics and Grievances, 
T. McCracken, Philadelphia, Pa. 

Unauthorized Practice of the Law, Stanley B. 
Houck, Minneapolis, Minn. 

Survey of Work of Sections and Committees, 
John H. Voorhees, Sioux Falls, S. D. 

Noteworthy Changes in Statute Law, Harry 
J. Freeman, New York City. 

Bar Journal Advertising, Fred B. H. 
man, Alva, Oklahoma. 

Reports of Sections: 

Junior Bar Conference, Weston Vernon, Jr., 
New York City. 

Legal Education and Admissions to the Bar, 
Robert G. Storey, Dallas, Tex. 

Municipal Law, Murray Seasongood, Cin- 
cinnati, Ohio. 

THURSDAY, JULY 28, 7:30 P. M. 
Statler Hotel 
ANNUAL DINNER 
The President, Presiding 

Speakers : 

Hon. Owen J. Roberts, Associate Justice of the 
Supreme Court of the United States. 


Heber Smith, 


Robert 


Spell- 
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Mr. Leonard W. 
Manitoba, Canada. 


Professor W. Barton Leach, Harvard Law School, 


Cambridge, Massachusetts. 
FRIDAY, JULY 29, 9:00 A. M. 
Ball Room, Cleveland Auditorium 
Tue House or DELEeGATEs 
The Chairman, Presiding 
Roll Call. 
Reading and Approval of the Record. 
Unfinished Business. 
Reports of Sections : 
Bar Organization Activities, Carl V. Essery, 


Detroit, Mich. 

Criminal Law, Rollin M. Perkins, Iowa City, 
Iowa. 

Insurance Law, Howard D. Brown, Detroit, 
Mich. 


International and Comparative Law, John P. 
Bullington, Houston, Tex. 

Mineral Law, James L. Shepherd, Jr., Hous- 
ton, Tex. 


National Conference of Commissioners on 


Uniform State Laws, Alexander Arm- 
strong, Baltimore, Md. 
Patent, Trade-Mark and Copyright Law, 


Bert M. Kent, Cleveland, Ohio. 
Public Utility Law, Walter Chandler, Mem- 
phis, Tenn. 

Property, Probate and Trust Law, 
Nathan William MacChesney, Chicago, 
Til. 

l’resentation of any matters which any State or 
Local bar Association or any affiliated organization of 
the legal profession wishes to bring before the House of 
Delegates. 

resentation of any matters which any Section or 
Standing or Special Committee of the Association 
wishes to bring before the House of Delegates. 

Report of the Committee on Hearings, Francis P. 
Fleming, Chairman, State Delegate from Florida. 

Report of the Committee on Draft, Carl V. Es- 
sery, Chairman, State Bar Association Delegate from 
Michigan. 

Report of the Board of Elections, Hon. Edward T. 
Fairchild, Chairman. 

Statement of Certification of Nominations for Offi- 
cers and Members of the Board of Governors, Harry S. 
Knight, Secretary. 

Election of Officers and Members of the Board of 
Governors. 


FRIDAY, JULY 29, 12:30 P. M. 


Ball Room, Cleveland Hotel 
AssociATIONn LUNCHEON 
The President, Presiding 
Address by Mr. E. H. Coleman, K. C., The Under- 
Secretary of State for Canada. 
Presentation of newly elected officers and members 
of the Board of Governors. 
Informal Address by Incoming President. 
2:00 P. M. 
Music Hall, Cleveland Auditorium 
THe AssEMBLY 
The President, Presiding 
Report by the Chairman of the House of Delegates 
as to the Action of the House upon Resolutions adopted 
by the Assembly. 
Action by the Assembly upon resolutions adopted 


Real 


3rockington, K. C., Winnipeg, 


by the Assembly, but disapproved and modified by the 
House. 

Unfinished Business. 

New Business. 

Adjournment. 


At adjournment of Assembly— 

Ball Room, Cleveland Auditorium 
Tue House or DELEGATES 
The Chairman, Presiding 

Roll Call. 

Report of the Committee on Credentials and Ad- 
missions with respect to newly elected Assembly Dele- 
gates, W. W. Evans, Chairman, State Bar Association 
Delegate from New Jersey. 

Reading and Approval of the Record. 

Unfinished Business. 

New Business. 

Adjournment. 


Special Features of Cleveland 
Meeting 


The American Bar Association in co-operation 
with the School of Law of Western Reserve University 
in the city of Cleveland announces an 
INSTITUTE ON RULES OF CIVIL PROCE- 

DURE FOR THE DISTRICT COURTS OF 
THE UNITED STATES 

This institute will be held in the Allen Library 
on the campus of the University for three days, July 
21-23, preceding the Annual Meeting. Two sessions 
will be held each day at 9:30 A. M. and 2:00 P. M. 
At 7:30 P. M. a seminar will be held in the Law School. 
The rules will be discussed by distinguished scholars 
who assisted in drafting them. 

PROGRAM 
Thursday, July 21, 1938, 9:30 A. M. 

The History of the new Federal Rules—Proce- 
dure of Advisory Committee—Scope of Rules. Hon. 
Wm. D. Mitcheil, Chairman of the Supreme Court Ad- 
visory Committee. 

This will include a consideration of work of the 
Sar in the drafting of the rules, the derivation of their 
provisions, and the problem of securing complete con- 
formity in fact. 

2:00 P. M. 

Pleadings—Motions and Parties. Dean Charles 
. Clark, Reporter to the Supreme Court Advisory 
Committee. 

Consideration will be given to the simplified 
method of raising issues, the abolition of demurrers 
and pleas, the liberal provision for joinder of parties, 
and third party practice. 

SEMINAR, 7:30 P. M. 

Comparison of the new rules of pleading with 
Ohio practice. Under the direction of Professor Wm. 
W. Dawson. 

Friday, July 22, 1938, 9:30 A. M. 
Depositions—Discovery—Summary Judgments 
Pre-trial Practice. Professor Edson R. Sunderland, 
Member of the Supreme Court Advisory Committee. 

The new rules provide a realistic approach to the 
problem of aiding in the ascertainment of the issues by 
discovery and pre-trial practice, and point the way by 
summary procedure to avoid delay where there is no 
real controversy. These provisions are of practical 





























FINAL PROGRAM FOR 


value and will assimilate federal procedure to the mod 
ern practice of the more advanced states. 
2:00 P. M. 
Trials—Verdicts, General dnd Special, and Inter- 
Declaratory Judgments, Judgments Trans- 
(To be assigned to members of the Su- 
Announcement 


rogatories 
ferring Title 
preme Court Advisory Committee. 
later. ) 

Emphasis in the rules is placed upon convenience 
and efhciency in trial procedure following the newer 
systems used in England and many of the states. 

SEMINAR, 7:30 P. M. 

Pre-trial procedure and trial practice compared 
with Ohio practice. Under the direction of Professor 
Wm. W. Dawson. 

Saturday, July 23, 1938, 9:30 A. M. 

Master and Reference Practice. Mr. Robert G. 
Dodge, Member of the Supreme Court Advisory Com- 
mittee. 

The efficiency of the Master Practice as prescribed 
by the new rules has been demonstrated by former fed- 
eral equity practice and the procedure in various states. 
It is now available in jury trials where the issues are 
complicated 

The Old Conformity and the New—The Preser- 
vation of the Right of Trial by Jury—Demand for— 
Instructions Judgments non Obstante — District 
Court Rules. Mr. Edgar Bronson Tolman, Member 
and Secretary of the Supreme Court Advisory Com- 
mittee. 

2:00 P. M. 
\ppeals. Hon. Wm. D. Mitchell, Chairman of the 
Supreme Court Advisory Committee. 

A simplified method of appeal is provided by the 
new rules. Discussion will include procedural steps, 
record on appeal, and practical consideration of vari- 
ous devices to facilitate appellate practice. 

REGISTRATION FEE: Five DovLvars 

For further information address American Bar As- 
sociation, 1140 North Dearborn Street, Chicago, II- 
linois. 

LEGAL INSTITUTE* 
Under the auspices of the Section of Legal Education 
and Admissions to the Bar 
Little Theatre, Cleveland Auditorium 
Wednesday, July 27, 2:00 P. M. 

Subject: “The Drafting of Wills and Trusts: The 
Use of Powers of Appointment and the Avoidance 
of the Rule against Perpetuities.”’ 

Lecturer: Prof. W. Barton Leach, Harvard Law 
School, Reporter on Real Property for the American 
law Institute 

First LecTURE 

“Powers of Appointment and the Instruments 
which Create and Exercise them; the usefulness of 
Powers of Appointment in Giving Flexibility to a Tes- 
tamentary Schemes and in Minimizing Estate Taxes: 
Suggestions as to Drafting Powers and Instruments 
of Appointment.” 

Thursday, July 28, 2:00 P. M. 
SeconD LECTURE 

“The Rule against Perpetuities; Elements of the 
Rule; Types of Situations in which the Rule Has Un- 
expected Applications; Methods of Drafting Instru- 
ments to avoid the Pitfalls of the Rule.” 
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Friday, July 29, 9:30 A. M. 
Tuirp Lecture 

“The Application of the Rule against Perpetuities 
to Class Gifts and to powers of appointment; Ques- 
tions of Construction related to the Rule; Whether 
and How the Rule applies to Options to Purchase; 
Convertible Bonds; Insurance Trusts; Powers of Sale 
in Trustees.” 





*Prof. Leach will lecture at all sessions; Admis- 
sion will be by tickets which will be available without 
charge at the Registration desk in General Headquar- 
ters in the Cleveland Hotel. 


LEGAL AID WORK 
Mid-Day Club, Union Commerce Building 
Monday, July 25, 12:15 P. M. 
LUNCHEON 

(Under the Auspices of the National Association 
f Legal Aid Organizations. ) 

Walter T. Dunmore, Dean of Western Reserve 
University Law School, and President of Cleveland 
Legal Aid Society, presiding. 

3:00 P. M. 
Committee Room A, Cleveland Auditorium 
John S. Bradway, Presiding 

Joint meeting of Standing Committee and Legal 

Aid Committees of State and Local Bar Associations. 


OUTLINE PROGRAM OF TAX CLINIC CON- 
DUCTED BY THE COMMITTEE ON 
FEDERAL TAXATION 
Grand Ballroom, Hotel Cleveland 

Tuesday, July 26, 1938 
12 :30—Luncheon 
Address: Hon. Lovell H. Parker, recently Chief 
of Staff, Joint Congressional Committee on Internal 
Revenue Taxation. 
2 :30—Aiternoon Session 
Fraser Elliott, Commissioner of Income 
“Income Tax Administration in 


Hon. C, 
Tax for Canada: 
Canada.” 

Hon. Wesley E. Disney, Member of the Sub 
Committee on Internal Revenue Taxation of the Ways 
and Means Committee. House of Representatives: 
“How the Ways and Means Committee Deals with 
Revenue Legislation.” 

Open forum discussion on the following topics : 

(a) Mitigation of the Statute of Limitations; 
Section 820 of the 1938 Act—E. J. Keelan, Jr., of 
Boston, member of this Committee. 

(b) Treasury’s New Powers as to Closing Agree- 
ments; the amended Section 606, Revenue Act of 1928 
—Hon. John P. Wenchel, Chief Counsel of the Bureau 
of Internal Revenue. 

(c) Preservation of Willing Attitude Among 
Taxpayers—David A. Gaskill, of Cleveland, Chairman, 
Taxation Section, Ohio State Bar Association. 

Discussion is invited on the following or on any 
other topics affecting Federal Taxation: 

Provisions in the new Act regarding liquidation 
ot corporations. 

Decentralization of Tax Administration. 

Proposed changes in appellate procedure for tax 
controversies. 

Jeopardy procedures. 

Court Review of Treasury fact-finding as to 
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value, as to fraud charges and as to other fact-issues in 
Revenue Cases. 

Effects of tax laws that are hard to understand. 
Opening Statements: 10-12 minutes. 
Remarks from the floor: 4-5 minutes. 


THE STANDING COMMITTEE ON UNAU- 
THORIZED PRACTICE OF THE LAW 
Rose Room, Hotel Cleveland 
Wednesday, July 27, 2 P. M. 

Stanley B. Houck, Chairman, Presiding 

The following subjects will be discussed : 

1. General discussion of Unauthorized Practice 
of the Law by laymen, publishers’ services in special 
fields of the law, and publishers and distributors of 
legal books, legal blanks, legal forms, etc. 

2. Addresses on recent developments in and fur- 
therance of the cooperative relationship between the 
Bar and Trust Companies. 

3. Discussion of ways and means of furthering 
“Public Relations” between the Bar and lay groups in 
the course of suppression of the unauthorized practice 
of the law. 

4. Ways and means of making the Associate and 
Advisory Committee function more effectively. 

5. General discussion of any and _ all 
which may be presented during the meeting. 


matters 


OPEN FORUM ON PENDING FEDERAL 
LEGISLATION INVOLVING REORGANIZA- 
TIONS AND SECURITIES 
Sub-committee of Board of 
Governors in cooperation with Committees on 
Administrative Law, Commercial Law and 
Bankruptcy, Securities Laws and Regu- 
lations and the Section of 
Municipal Law. 


Club Room B, Cleveland Auditorium 
Monday, July 25, 2:00 P. M. 
First SESSION 


Under Auspices of 


1. Discussion of Underlying Aims, Purposes, 
and Philosophy of the Chandler, Lea and Barkley Bills, 
by Commissioner Jerome N. Frank, of the Securities 
and Exchange Commission. 

2. Discussion of the Lea Bill and its Effect on 
the Reorganization of Municipal Securities, by Fred 
N. Oliver, General Counsel, National Association of 
Mutual Savings Banks. 

3. Discussion of the Effect of the Lea Bill on 
Non-Judicial Reorganizations, by Henry S. Drinker, 
Jr., of Philadelphia, Pa. 

General Discussion from the Floor. 

Ball Room, Cleveland Auditorium 
Tuesday, July 26, 10:00 A. M 
SECOND SESSION 

1. Discussion of the Effect of the Chandler and 
Lea Bills on Corporate Reorganizations, by James A. 
McLaughlin, College of Law, Harvard University. 

2. Discussion of the Barkley Bill, by Talcott M 
Janks, Jr., of Boston, Mass. 

3. Discussion of the Administrative Law Aspects 
of the Lea and Barkley Bills, by James R. Garfield, of 
Cleveland, Ohio. 

General Discussion from the Floor. 


Programs of Sections and other 


Organizations 
SECTION OF BAR ORGANIZATION 
ACTIVITIES 
SEconD ANNUAL MEETING 
Cleveland Auditorium, Club Room B 


Tuesday, July 26, 1938 
Carl V. Essery, Chairman, presiding 
First SESSION—9:30 A. M. 

Address of Welcome, Walter S. Ruff, 
of the Ohio State Bar Association. 

Report of Chairman. 

Appointment of Nominating Committee. 

Roll Call. 

Report of Committee on Local Bar Association 
\dministration—David A. Frank, Dallas, Texas, Chair- 
man. 


President 


Address—“Section Organization in Local Bar As- 
sociations,” Ben O. Shepherd (President, Detroit Bar 
Association ). 

General Discussion of 

Problems: 

The Amount and Collection of Dues; 

Time and Place of Meetings ; 

Converting Regional Meetings in Urban Dis- 
tricts into Law Institutes. 

Minimum Fee Schedules. 

Report of Committee on Voluntary State Bar As- 
sociation Administration—J. Gilbert Hardgrove, Mil- 
waukee, Wis., Chairman. 

Report of Committee on Coordination of State and 
Local Associations—Forrest C. Donnell, St. Louis, 
Missouri, Chairman. 

Address—“What the American Bar Association 
Can Do to Aid Local Bar Associations,” William Doll, 
Milwaukee, Wis. 


Local Bar Association 


Address—*What the American Bar Association 
Can Do to Aid State Bar Associations,” W. Wallace 
Fry, Mexico, Mo., President, Missouri State Bar As- 
sociation. 

Address—“What Local and State Bar Associa- 


tions Can Do to Aid the American Bar Association,”’ 
William L. Ransom, New York City, former President 
of American Bar Association. 

General Discussion of Questions bearing on Coop- 
eration between Bar Associations. 

Report of Committee on Future Program of Work 
for the Section—Raymer F. Maguire, Orlando, Florida, 
Chairman. 

General Discussion of Report of Committee. 


SECOND SEssion—2:00 P. M. 


Report of Committee on Administration of Inte- 
grated State Bars—Roscoe O. Bonisteel, Ann Arbor, 
Mich., Chairman. 

Symposium—‘“How to Obtain Integration”: 

Carl B. Rix, Milwaukee, Wis., Chairman of Com 
mittee on State Bar Integration. 

Burt J. Thompson, Forest City, Iowa. 

James W. Gordon, Richmond, Va. 

Romney Spring, Boston, Mass. 

Harvey M. Johnson, Omaha, Neb. 

General Discussion of Problems Relating to the 
Imtegrated Bar. 

Report of Committee on Public Relations—Mitchell 
Dawson, Chicago, Illinois, Chairman. 
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Address—‘*What an Editor Thinks of Lawyers,” 
N. R. Howard, Editor of the Cleveland News. 

General Discussion of Questions bearing on Public 
Relations. 

Report of Committee on Judicial Councils—Silas 
A. Harris, Columbus, Ohio, Chairman. 


Address—“The Function of Bar Organizations in 
the Development of Judicial Administration,” Arthur 
T. Vanderbilt, President of American Bar Association. 

Report of Committee on Legislative Contacts 
Frank E. Tyler, Kansas City, Missouri, Chairman. 

Report of Committee on Fees and Schedules of 
Charges—Henry C. Warner, Dixon, Illinois, Chairman. 

Report of Committee on Publications—J. L. W. 
Henney, Columbus, Ohio, Chairman. 

Election of Officers. 

Unfinished Business. 


SECTION OF CRIMINAL LAW 
Ball Room, Statler Hotel 
Tuesday, July 26, 10:00 A. M. 


Rollin M. Perkins, Chairman, Presiding 

Report of Chairman. 

Report of Secretary. 

Appointment of Nominating Committee. 
Reports of Committees on: 

Cooperation with American Prison Association 
Sanford Bates, New York City, Chairman. 

Cooperation with Council of State Governments 
Richard Hartshorne, Newark, N. J., Chairman. 

Cooperation with International Association of 
Chiefs of Police—J. Weston Allen, Mass., 
Chairman. 

Criminal Law Enforcement 
dianapolis, Ind., Chairman. 

Criminal Procedure 
Ill., Chairman. 


3oston, 
Philip Lutz, Jr., In- 


Robert E. Nash, Rockford, 


Current Developments—Wayne L. Morse, Eu- 
gene, Ore., Chairman. 
Education and Practice—Cornelius W. Wicker- 


sham, New York City, Chairman 

“Demonstrations of Scientific Crime Detection,” 
by Professor Leonarde Keeler, of the Scientific Crime 
Detection Laboratory of Northwestern University 
School of Law. 
7:00 P. M 
Room, Statler 
Annual Dinner 


Lattice Hotel 


Address, “Probation and Parole,” by the Honor- 
able Clyde R. Hoey. Governor of North Carolina. 


2:00 P. M. 
Statley Hotel 


Delinquency,” by 


Wednesday, July 27, 
Ball Room, 
Address, “Juvenile Sanford 
Bates. 
Open Forum on Enforcement of Criminal Law. 
Reports of Committees on: 
Medico-Legal Problems 
Chicago, IIl., Chairman. 
Personnel in Criminal Law Enforcement 
Bartlett, St. Louis, Mo., Chairman. 
Psychiatric Jurisprudence—Louis S. Cohane, De- 
troit, Mich., Chairman. 
State and Local Bar 
Vernon, Washington, D. C 


William C. Woodward, 


Daniel 


\ssociations—Clinton D 


Chairman. 
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Special Committee on Firearms Legislation 
Weston Allen, Boston, Mass., Chairman. 

Unfinished Business. 

New Business. 

Report of Nominating Committee. 

Election of Officers and Members of Council. 
SECTION OF INSURANCE LAW 
Monday, July 25, 1938 
Euclid Ball Room, Statler Hotel 
Howard D. Brown, Chairman, Presiding 
2:00 P. M. 

Address of Welcome, by Lawrence Jeffries, De- 
partment of Insurance, Columbus, Ohio. 

Response by Howard D. Brown, Chairman, Sec- 
tion of Insurance Law. 

Report of Secretary, Howard C. Spencer. 

Appointment of Nominating Committee. 

2:45 P. M. 

Reports of Committees : 

Membership, Charles W. Morris, 
Chairman. 

Unauthorized Insurance 
Moser, Chicago, Ill., Chairman. 

Life Insurance Law, John F. 
Mass., Chairman. 

Fire Insurance Law, Chase M. Smith, Chicago, 
Ill., Chairman. 

Health and Accident Insurance 
Spain, Birmingham, Ala., Chairman. 

Automobile Insurance Law, Royce G. Rowe, Chi- 
cago, Ill., Chairman. 

Fraternal Insurance Law, Arthur W. Fulton, Chi- 
cago, Ill., Chairman. 

Marine and Inland Marine Insurance Law, James 
W. Ryan, New York City, Chairman. 

Workmen’s Compensation and Employers’ Liabil- 
ity Insurance Law, Raymond N. Caverly, New York 
City, Chairman. 

Prospective Legislation, Lewis Benson, Huron, 
S. D., Chairman. 

“The Lawyer and the Life Underwriter,” by 
Roger B. Hull, General Counsel of the National Asso- 
ciation of Life Underwriters, New York City. 

“The Law of Marine and Inland Marine Insur- 
ance,” by James W. Ryan, New York City. 

“Protection and Indemnity Insurance,” by Samuel 
D. Macomb, New York City. 

“Pre-Trial Procedure in Insurance Cases,” by 
Hon. Joseph A. Moynihan, Judge Circuit Court, De- 
troit, Mich. 


Euclid Ball Room, Statler Hotel 
Tuesday, July 26 
9:30 A. M. 


Reports of Committees : 

Fidelity and Surety Insurance 
Schisler, Baltimore, Md., Chairman. 

Casualty Insurance Law, Millard B. Kennedy, Chi- 
cago, Ill., Chairman. 

Qualification and Regulation of Insurance Com- 
panies, Professor Edwin W. Patterson, New York 
City, Chairman. é 

Lay Insurance Adjusters, E. 
Atlanta, Ga., Chairman. 

“The Federal Motor Carrier Act,” by Hon. Joseph 
3B. Eastman, Interstate Commerce Commission, Wash- 
ington, D. C. 


Louisville, Ky., 
Companies, Henry S. 
Handy, Springfield, 


Law, Frank E. 


Law, J. Harry 


Smythe Gambrell, 
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“Declaratory Judgments and Insurance Litiga- 
tion,” by Edwin M. Borchard, Yale University Law 
School. 

“The Future Development of the Automobile 
Policy,” by E. W. Sawyer, Bosteh, Mass. 

“Defenses Based Upon Concealment, Misrepre- 
sentation or Fraud under Standard Fire Insurance 
Policy,” by Charles W. Sellers, Guardian Building, 
Cleveland, Ohio. 


Rounp TABLE CONFERENCES 
2:00 P. M. 

Six Round Table Conferences will be held simul- 
taneously in the rooms indicated at the Statler Hotel. 
The specific program of each Conference follows: 

Parlor No. 345 
Round Table I 

FipELity AND Surety INsurRANcE Law: J. Harry 
Schisler, Chairman, Presiding. 

“Case Law Developed from Bankers’ and Brokers’ 
Blanket Bonds,” paper by Henry W. Nichols, New 
York City. 

“Equitable Remedies in re Contractors’ Public 
Works Bonds,” paper by Edward H. Cushman of Phil- 
adelphia, Pa. 

Discussion, 

Lattice Room 
Round Table II 

CasuaLty INsuRANCE Law: Millard B. Kennedy, 
Chairman, Presiding. : 

“Liability of Owners, Landlords and Tenants to 
Invitees, Licensees and Trespassers,” by David C. 
Haynes, Youngstown, Ohio. 

“Conflict in Laws of Various States Regarding 
Negligence Resulting in Death,” by Wendell D. Allen, 

3altimore, Md. 

“Claims or Judgments against Insured in Excess 
of Policy Limits,” by Henry Moser, Chicago, Illinois. 

“Riot and Sit-Down Strike Liability,” by Milo H. 
Crawford, Detroit, Mich. ; 

Discussion. 

Pine Room 
Round Table III 
Lire INSURANCE Law } 
HEALTH AND ACCIDENT | 
INSURANCE LAw , 
FRATERNAL INSURANCE 
Law 


Committees will hold 
a joint session 


Life Insurance Law 

“Aviation Hazard as Affecting: Life Insurance 
Contracts,” by Rowland H. Long, New York City. 

“Taxation of Life Insurance Companies Under 
State Laws,” by Robert L. Hogg, New York City. 

Discussion. 

Fraternal Insurance Low 

“The Law of Assignment as Related to Fraternal 
Benefit Certificates,” paper by Edmund L. Craig, 
Evansville, Ind. 

Discussion led by Richard F. Allen, Topeka, Kans. 

Health and Accident Insurance Law 

“Amount in Controversy,” by Ivan Robinette, 
Phoenix, Ariz. 

Discussion by J. Mitchell Cockrill, Little Rock, 
Ark. 

“Expert Testimony,” by F. Roland Allaben, 
Grand Rapids, Mich. 

Discussion by C. H. Gover, Charlotte, N. C. 


Parlor C 
Round Table IV 


Fire INsuRANCE Law: Chase M. Smith, Chair- 
man, Presiding. 

“Sole and Unconditional Ownership Clause in 
Standard Fire Insurance Policy,” by Arthur E. Ben- 
son, Counsel, Fire Association of Philadelphia, Pa. 

“Review of Fire Insurance Decisions of the Year,” 
by Burke G. Slaymaker, Indianapolis, Ind. 

“Annotation of Fire Insurance Policy,” report and 
discussion by Chase M. Smith. 


Euclid Ball Room 
Round Table V 


WorRKMEN’s COMPENSATION AND EMPLOYERS 
Liapitity INsuRANCE: Raymond N. Caverly, Chair- 
man, Presiding. 

Papers on: 

“Administration of Compensation Laws,” by Ed- 
ward J. Boleman, Indianapolis, Ind., and John J. Car- 
roll, member of Industrial Accident Board of New 
York. 

“Occupational Disease,” by Thomas N. Bartlett, 
Manager Claim Dept., Maryland Casualty Company, 
Baltimore, Md., and Albert E. Meder, Detroit, Mich. 


Parlor 341 
Round Table VI 


MARINE AND INLAND Marine INSURANCE: James 
W. Ryan, Chairman, Presiding. 

“Inland Marine Insurance,” by Earl Appleman, 
New York City. 

“Collision Claims in Marine Insurance,” by 
Leonard J. Matteson, New York City. 

“Deviation as Defined by the Courts Under Ma- 
rine Insurance Policies,” by Henry P. Dart, Jr., New 
Orleans, La. 

“Status of Seamen Working on Board Vessels 
Which Are Out of Commission,” by Carl V. Essery, 
Detroit, Mich. 

“Recent Developments in the Laws and Customs 
of Marine Insurance,” by Joseph W. Henderson, Phil- 
adelphia, Pa. 

“Inland Marine Insurance Problems in the Eastern 
States,” by Thomas Watters, Jr.. Washington, D. C. 

“Marine and Inland Marine Insurance Experience 
and Problems on the Great Lakes and in the Middle 
Western States,” by L. H. Kerr, Chicago, III. 

7:30 P.M. 

Euclid Ball Room, Statler Hotel 
ANNUAL DINNER—Floor Show—Dancing 
Wednesday, July 27 
2:00 P. M. 

“What the Government Has Done, and is Doing. 
to Further Adequate Insurance and Security for Its 
Citizens and Their Property,” by Hon. Joseph B. Keen- 
an, Assistant to the Attorney General of the United 
States, Washington, D. C. 

“Equitable Relief from Fraud in the Procurement 
of Insurance,” by Frank E. Spain, Birmingham, Ala. 

“Effect of Settlement Policy of Insurance Com 
panies on Lawyers’ Income,” by Hugh D. Combs, Vice 
President, United States Fidelity & Guarantee Com 
pany, Baltimore, Md. 

General Discussion by Members of the Section 

Report of Nominating Committee. 

Election of Officers. 
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SECTION OF INTERNATIONAL AND 
COMPARATIVE LAW 
Room “C”’—Cleveland Auditorium 
Monday, July 25, 2:00 P. M. 
John P. Bullington, Chairman, Presiding 
Report of Chairman. 
Division oF COMPARATIVE Law 
Guerra Everett, Washington, D. C., Division Director, 
Presiding. 

Symposium discussion : 

“Procuring of Evidence Abroad,’ Raymond T. 
Heilpern, New York City. 

To be followed by discussion from the floor. 

Reports of Committees : 

Arrangements for Washington Meeting, William 
R. Vallance, Washington, D. C., Chairman. 

Teaching of International and Comparative Law, 
Howard S. LeRoy, Washington, D. C., Chairman. 

Membership, James Oliver Murdock, Washington, 
D. C., Chairman. 

Appointment of Nominating Committee. 


Music Hall, Cleveland Auditorium 
Tuesday, July 26, 10:00 A. M. 

Reports of Committees : 

Powers of Attorney in Latin American Countries, 
David E. Grant, New York City, Chairman. 

Military and Naval Law, Col. Hugh C. 
Washington, D. C., Chairman. 

International Double Taxation, Mitchell B. Car- 
roll, New York City, Chairman. 

Division OF INTERNATIONAL LAW 

Symposium discussion : 

“The Mexican Situation and Protection of Ameri- 
can Property Abroad,” Frederic R. Coudert, New York 
City. 

General discussion led by William R. Vallance, 
Washington, D. C. 

To be followed by discussion from the floor. 

Reports of Committees : 

International Law in the Courts of the United 
States, Edgar Turlington, Washington, D. C., Chair- 
man. 

Pacific Settlement of International Disputes and 
Current Development of International Law, James 
Brown Scott, Washington, D. C., Chairman. 


Music Hall, Cleveland Auditorium 


Smith, 


2:00 P. M. 
Reports of Committees : 
Publications, Louis G. Caldwell, Washington, 


D. C., Chairman. 

Symposium discussion : 

“The Neutrality Problem,” Edwin M. Borchard, 
Yale Law School, New Haven, Connecticut. 


General discussion led by James W. Ryan, New 


York City. 

To be followed by discussion from the floor. 
Room “C,” Cleveland Auditorium 
Wednesday, July 27, 2:00 P. M. 

DIvIsIon OF COMPARATIVE LAW 

Symposium discussion : 

“Developments and Trends in Foreign Expropria- 

tion Laws,” Henry P. Crawford, Washington, D. C. 

General discussion led by the Chairman. 

To be followed by discussion from the floor. 

Reports of Committees: 

Restatement of International Law, William S. Cul- 

bertson, Washington, D. C., Chairman. 


Revision and Codification of United States Nation- 
ality Laws, Henry F. Butler, Washington, D. C., 
Chairman. 

Miscellaneous Unfinished Business. 

Report of the Nominating Committee. 

Election of Officers. 


SECTION OF JUDICIAL ADMINISTRATION 
Little Theatre—Cleveland Auditorium 
Monday, July 25, 2:30 P. M. 

Judge John J. Parker, Chairman, Presiding 

Address of Welcome, by Hon. Carl V. Weygandt, 
Chief Justice of the Supreme Court of Ohio. 

Report of Chairman and Council of Section, Judge 
John J. Parker, Charlotte, N. C. 

Report of Committee on General Aspects of Judi- 
cial Administration, Judge Edward R. Finch, New 
York City, Chairman. 

Open forum discussion of this report. 

Report of Committee on Trial by Jury, including 
Methods of Selection of Juries, Judge John P. Dempsey, 
Cleveland, Ohio, Chairman. 

Open forum discussion of this report. 

Report of Committee on Pre-Trial Procedure, 
Judge Joseph A. Moynihan, Detroit, Michigan, Chair- 
man. 

Open forum discussion of this report. 

Report of Committee.on Trial Practice, Judge W. 
Calvin Chesnut, Baltimore, Maryland, Chairman. 

Open forum discussion of this report. 

General Business. 

7:00 P. M. 
Statler Hotel 
DINNER OF THE ASSOCIATION 

Under the Auspices of the Section of Judicial 
Administration and the National Conference of Judicial 
Councils. 





Hon. John J. Parker, Presiding 

Speakers : 

Hon, Stanley F. Reed, Associate Justice of the 
Supreme Court of the United States, “The Bar and 
the Nation.” 

Hon. Homer S. Cummings, The Attorney General 
of the United States, “Reforming Procedure.” 

Hon. William H. Grimball, Judge of the Circuit 
Court, Charleston, S. C., “Riding the South Carolina 
Circuits.” 

Tuesday, July 26, 10:00 A. M. 
Little Theatre, Cleveland Auditorium 

Frank W. Grinnell, Chairman of National Confer- 
ence of Judicial Councils, presiding. 

Address—Chief Justice John W. Kephart, of the 
Supreme Court of Pennsylvania. 

Report of Committee on Simplification and Im- 
provement of Appellate Practice, Prof. Edson R. Sun- 
derland, Ann Arbor, Michigan, Chairman. 

Open forum discussion of this report. 

Report of Committee to Suggest Improvements 
in Law of Evidence, Dean John H. Wigmore, Chicago, 
Illinois, Chairman. 

Open forum discussion of this report. 

Report of Committee on Administrative Agencies 
and Tribunals, Ralph M. Hoyt, Milwaukee, Wis., 
Chairman. ' 

Open forum discussion of this report. 

General Business. 

Election of Officers for ensuing year. 

Note: All members of the Association, whether 
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members of the Section or not, are invited to attend 
the Section meetings. Reports of chairmen of com- 
mittees will be limited in length to from ten to fifteen 
minutes, not exceeding fifteen) minutes in any case. 
Following each report an open forum discussion will 
be had so that the views of those present with respect 
to the proposals of the committees may be registered, 
and discussion from the floor is invited. Time allotted 
for open forum discussion of each report is limited to 
twenty minutes, with a three minute limit on speeches. 
JUNIOR BAR CONFERENCE 
Room 25, Cleveland Hotel 
Sunday, July 24, 9:00 A. M. 
Meeting of Officers and Council. 
1:00 P. M. 
Ball Room, Cleveland Hotel 
First GENERAL SESSION 
(There will be a broadcast of this session over the 
Red Network of NBC from 1:30 to 2:00 P. M.) 
Harold B. Wahl, Jacksonville, Florida, Vice-Chairman, 
Presiding 
Address of Welcome, James R. Garfield, Cleveland, 
Ohio. 
Response, Joseph D. Stecher, Toledo, Ohio, Past 
Chairman of the Conference. 
Address by Paul Bellamy, Editor of the Cleve- 
land Plain Dealer. 
Introduction and Remarks from President Vander- 
bilt. 
Report of the Chairman, Weston Vernon, Jr., New 
York City. 
Report of the Secretary, Paul F. Hannah, Wash- 
ington, D. C. 
Report of the Committee on Rules, Philip H. 
Lewis, Topeka, Kans., Chairman. 
Report of the Director of Public Information, Mil- 
ford Springer, Washington, D. C., Director. 
Report of Activities Committee, Donald B. Hat- 
maker, Chicago, III., Chairman. 
Announcement of Personnel of Nominating Com- 
mittee. 
Report of Committee on Elections, A. Pratt Kes- 
ler, Salt Lake City, Utah, Chairman. 
Adjournment at 4:30 P. M. 
Rooms 34-36, Cleveland Hotel 
Monday, July 25, 8:00 A. M. 
3reakfast by Council Members for State Chair- 
men, Hotel Cleveland. 
Room 31, Cleveland Hotel 
9:00 A. M. 
Open hearings by Resolutions Committee. 
Room 31, Cleveland Hotel 
2:00 P. M. 
Open hearings by Resolutions Committee. 
Room 29, Cleveland Hotel 
4:00 P. M. 
Meeting of Nominating Committee to receive nom- 
inations. 





Tuesday, July 26, 9:30 A. M. 
Ball Room 
SeconD GENERAL SESSION 
Weston Vernon, Jr., Chairman, Presiding 
Reports of Standing Committees: 
Membership, Robert M. Clark, Topeka, 
Kans., Chairman. 











Restatement of the Law, H. J. Cohen, Bos- 
ton, Massachusetts, Chairman. 
Unauthorized Practice of the Law, Julius 
Sklar, Camden, New Jersey, Chairman. 
State Junior Bar Sections, Francis L. Cross, 
San Francisco, California, Chairman. 
Economic Survey, LaVergne Guinn, Dallas, 
Tex., Chairman. 
Publications, Minier Sargent, Chicago, IIl., 
Chairman. 
Legislative Drafting, John H. Caruthers, St. 
Louis, Missouri, Chairman. 
Reports, Julian B. Humphrey, New Orleans, 
La., Chairman. 
Reports of Special Committees : 
Relations with Law Schools, Frank F. Eck- 
dall, Emporia, Kansas, Chairman. 
Bill of Rights, Paul F. Hannah, Washington, 
D. C., Chairman. 
Report of Resolutions Committee, H. Howard 
Cockrill, Little Rock, Ark., Chairman. 
Open discussion of program of Conference for fol- 
lowing year. 
Report of Nominating Committee. 
Nominations from the floor. 
Adjournment at 12:00 Noon. 
12:00 M. to 2:00 P. M. 
Balloting by members for election of officers and 
council members for ensuing year. 


2:00 P. M. 
Meeting of Judges of Election to count ballots. 
7:00 P. M. 


Dinner Dance at the Country Club, Lander Road. 


Wednesday, July 27, 12:30 P. M. 
Luncheon at Mid-Day Club, Union Commerce 
Bldg., Weston Vernon, Jr., Retiring Chairman, pre- 
siding. 
Installation of new Officers. 
Adjournment. 
Meeting of newly elected Officers and Council. 


SECTION OF LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR 
Rose Room, Cleveland Hotel 
Tuesday, July 26, 9:30 A. M. 

Joint Session with the National Conference of Bar 
Examiners, R. G. Storey, Chairman of Section, pre- 
siding. 

Subject for Discussion: “Character and Fitness 
Examination of Applicants.” 

Speakers : 

Hon. Carl V. Weygandt, Chief Justic of the Su- 
preme Court of Ohio. 

Mr. Karl A. McCormick, Proctor of the Bar, 
Eighth Judicial District of New York. 

Mr. William M. James, Chairman of the Commit- 
tee on Character and Fitness, First Appellate Court 
District of Illinois. 

Discussion. 

Report of Committee on Cooperation Between Bar 
Examiners and Law School Representatives, by Mr. 
Alfred L. Bartlett, Los Angeles, California, Chairman. 


2:30 P. M. 


Address of the Chairman—Mr. R. G. Storey, of 
Dallas, Texas. 

Subject for Discussion: “Advanced Legal Edu- 
cation.” 
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Speaker : 

Mr. Walter L. Flory, of Cleveland, Ohio, on Legal 
Institutes. 

Resolution Regarding Adoption of New Standard. 

Discussion. 

Three-minute reports in reference to institutes and 
practicing law courses in cities and states which have 
participated in this activity during the past year. 


SECTION OF MINERAL LAW 
Cleveland Auditoriunm—Room “B” 
Monday, July 25, 2:00 P. M. 

James L. Shepherd, Jr., Chairman, Presiding 

Report of the Chairman. 

Approval of Minutes of Kansas City Meeting. 

Disposition of Routine Matters. 

Appointment of Nominating Committee. 

Addresses : 

“The Modern Theory and Practical Application of 
Statutes for the Conservation of Oil and Gas,” by Pro- 
fessor Walter L. Summers, of the School of Law of 
the University of Illinois. 

“Compulsory Pooling of Adjacent Tracts into 
Drilling Units to Conform to an Established Well 
spacing Plan,” by James A. Veasey, General Counsel 
and Vice-President of The Carter Oil Company, 
Tulsa, Okla. 

Tuesday, July 26, 9:30 A. M. 

Subject: 

“Recycling Gas, Repressuring Oil Sands, and Stor 
ing Gas in Depleted Fields as Conservation Measures.” 

\ddresses : 

Engineering aspects: J. H. Dunn, Production En 
gineer, Lone Star Gas Company, Dallas, Texas. 

Legal aspects: C. C. Small, Amarillo, Texas, mem- 
her of the Texas Senate. 

Report of Nominating Committee 

lection of Officers. 

2:00 P. M. 

\ddresses: 

“The Bituminous Coal Act of 1937—the Difficul 
ties Encountered in Bringing it into Effect, etc.”—Rob 
ert W. Knox, General Counsel of the National Bitumi 
nous Coal Commission, Washington, D. C. 

Walter F. Dodd, Chicago, IIl., will deal with other 
aspects of the subject as will additional speakers to be 
announced later. 

Report of Committee on Conservation of Mineral 
Resources, P. C. Spencer, Chairman 
Report of Sub-Committees 
Unfinished Business 


SECTION OF MUNICIPAL LAW 
Empire Room, Cleveland Hotel 
Tuesday, July 26, 10:00 A. M 

Murray Seasongood, Chairman, presiding 

Address of Welcome and brief address on “Mat 
ters of Local Government,” by Hon. Harold H. Bur- 
ton, Mayor of the City of Cleveland. 

Report of Committee on Legal Problems of Mu- 
nicipal Housing and City Planning. Edward H. Foley, 
Ir.. Assistant General Counsel, Department of the 
Treasury, Chairman. 

“Housing in New York: The Constitutional Con 
vention and the LaGuardia-Vladeck Plan,” Maxwell 
H. Tretter, Assistant Corporation Counsel. New York 
City, and Counsel to the New York City Housing 
\uthority 





“The United States Housing Act from the Point 


of View of Local Housing Authorities,” Ernest J. Bohn, 


Director Cleveland Metropolitan Housing Authority 
and member of Executive Committee, National Asso- 
ciation of Housing Officials. 

“The United States Housing Authority—Its Pur 
poses, Policies and Problems,” Leon H. Keyserling, 
General Counsel, United States Housing Authority 

Discussion. 

“An Ex-Mayor Looks at Municipal Government,” 
Neville Miller, assistant to the President of Princeton 
University, ex-mayor of the city of Louisville 


Rooms 32, 34, 36, Cleveland Hotel 
12:45 P. M. 
LUNCHEON 
Murray Seasongood, Presiding 
“Municipal Government,” Walter Chandler, mem 
ber of Congress from Tennessee, formerly Corporation 
Counsel of Memphis. 
Arthur T. Vanderbilt, President of the American 
Bar Association, will speak informally. 
Empire Room, Cleveland Hotel 
2:30 P. M. 


Reports of Committees: 

Special Assessments on Real Property and Special 
Assessment Obligations, Henry P. Chandler, Chair- 
man. 

Improvement of Legal Procedure for Assessment, 
Levy and Collection of Municipal Taxes on Real Prop- 
erty, Robert C. Brown, Chairman. 

Municipal Civil Service and Improvement of Gov- 
ernment Personnel, Murray Seasongood, Chairman. 

Address: “Revising the Statutes of New Jersey,” 
Frank H. Sommer, Dean of New York University, 
School of Law. 

Reports of Committees : 

Legal Remedies of Municipal Bondholders and 
Administrative Control of Municipal Reorganizations, 
Edward J. Dimock, Chairman. 

Consolidation and Reorganization of City and 
County Government, Thomas H. Reed, Chairman 

Legal Problems of Financing Municipal Improve 
ments by “Special Revenue” and “Authority” Obliga 
tions, Arnold Frye, Chairman. 

General Discussion of Papers. 

Publications: “Tegal Notes,” C. W. Tooke, Chai: 
man. 

Report of Nominating Committee and Election of 
Officers. 

Statement by New Chairman as to Budget and 
Committees for the new year. 

Adjournment at 5:00 P. M 


PATENT, TRADE-MARK AND 
COPYRIGHT LAW 
Directors Roon {th Floor, Union Commer 

3ert M. Kent, Chairman, Presiding 

Monday, July 25, 2:00 P. M 
Announcements. 
Report by Chairman. 
Reports of Committees. 
Appointment of Committee’ to Nominate Officers 

and Members of Council. 

Tuesday, July 26, 10:00 A. M 
\nnouncements. 
Reports of Committees (Cont'd ) 


SECTION OT] 


Building 








FinaAL PROGRAM FOR 


uw 
w 
“I 


ANNUAL MEETING 








2:00 P. M. 
Reports of Committees (Cont'd). 
Report of Nominating Committee and Election of 
Officers and Members of Council~ 
Unfinished Business. 
New Business. 
Adjournment. 
7:30 P. M. 
Country Club (Lander Road) 
Informal Dinner for Members, Ladies and Guests. 
Carl D. Friebolin, Toastmaster. 
Wednesday, July 27 
Morning and afternoon trips will be arranged so 
that Members and Guests*may see some of the unique 
and outstanding industrial plants in Cleveland. Pro- 
visions for playing golf will also be made. Details will 
be announced at the opening session on Monday after- 
-» noon. 


Hon 


SECTION OF PUBLIC UTILITY LAW 
Room “A,” Cleveland Auditorium 
Tuesday, July 26, 10:00 A. M. 


Walter Chandler, Chairman, presiding 

Welcome. 

Address of Chairman of the Section. 

Address of Hon. William O. Douglas, Chairman 
of the Securities and Exchange Commission. 

Report of Special Committee on the Simplification 
of Holding Company Systems Under the Public Utility 
Holding Company Act, Hon. John T. Burns, of New 
York, Chairman. 

Informal discussion of report. 

2:00 P. M. 

Address of Hon. Robert M. Cooper, of the De- 
partment of Justice, Washington, D. C., “New Horizons 
ta Public Utility Control.” 

Report of Standing Committee to Survey and 
Report on the Development During the Year in the 
Field of Public Utility Law, Hon. Walter P. Arm- 
strong, of Memphis, Tenn., Chairman. 

Informal discussion Standing 
report. 


of Committee's 


7:30 P. M. 
University Club 

Annual Dinner for Members, Ladies, and Guests. 

Dancing. 
Wednesday, July 27, 2:00 P. M. 

Symposium on Problems of the American Rail- 
roads, including a discussion of Section 77 of the Na- 
tional Bankruptcy Act, and pending legislation for 
relief and reorganization of railroads. Led by Hon 
Henry W. Anderson, of Richmond, Va.; Hon. Leslie 
Craven, of New York City; Hon. Robert B. Tun- 


stall, of Cleveland, Ohio; and Hon. Kenneth F. Burgess. 
of Chicago, IIl. 

Unfinished and New Business. 

Election of Officers. 
SECTION OF REAL PROPERTY, PROBATE 


AND TRUST LAW 
Room 1, Cleveland Hotel 
Monday, July 25, 12:00 M. 
Annual Luncheon Meeting of Council of Section— 
Cleveland Hotel 


2:00 P. M. 
Ball Room—Cleveland Hotel 


General Meeting of Section—Opening Session ; 
Nathan William MacChesney, Chairman, presiding. 

Annual Address of Chairman: “Real Property 
Its Political, Legal and Social Significance.” 

Welcome and announcements, Clinton M. Horn, 
Cleveland, Ohio. 

Address: Hon. Robert H. Jackson, Solicitor Gen- 
eral of the United States, “The Application by Fed- 
eral Courts of Local Law.” 

Statement by Director of Real Property 
Division, George E. Beers, Vice-Chairman, 
Haven, Conn. 

Statement by Director of Probate Law Division, 
W. M. Crook, Vice-Chairman, Beaumont, Texas. 

Statement by Director of Trust Law Division, 
George G. Bogert, Vice-Chairman, Chicago, III. 

Report by Secretary of Section James E. Rhodes, 

2d, Hartford, Conn. 

Reports of Section Committees : 

Policy and Program, Gilbert T. Stephenson, Wil- 
mington, Del., Chairman. 

Public Relations, James E. Rhodes, 2d, Hartford, 
Conn., Chairman. 

Cooperation of State and Local Bar Associations, 
R. G. Patton, Minneapolis, Minn., Chairman. 

New Members for American Bar Association and 
Section, Eleanor S. Burr, Boston, Mass., Chairman. 

Publications, George F. Anderson, Chicago, IIl.. 
Chairman. 

Forms and Relations with Lay Agencies, Robert 
I. Bingham, Cleveland, Ohio, Chairman. 

Appointment of Nominating Committee. 


Tuesday, July 26, 9:30 A. M. 
Ball Room—Hollenden Hotel 


Real Property Law Division; First Session: 
George E. Beers, New Haven, Conn., Vice-Chairman 
and Director of Division, presiding. 

Statement by Director of Division. 

Reports by Division Committees : 

Standards for Abstracts of Title, H. L. Douglass, 
Oklahoma City, Okla., Chairman. 

Standards for Title Opinions, Marion N. Chrest- 
man, Dallas, Texas, Chairman. 

Standards for Certificates of Title Under Torrens 
System, John delaittre, Minneapolis, Minn., Chair- 
man. 

Standards for Title Insurance, James E. Rhodes, 

Chairman. 

Improvement of Title Records, Edward D. 
dels, San Francisco, Calif., Chairman. 

Conveyancing in Compliance with Bankruptcy 
Act, Elmer M. Leesman, Chicago, IIl., Chairman. 





Law 
New 


2d, 


Lan 


Cypress Room—Hollenden Hotel 


Probate Law Division; First Session; W. M. 
Crook, Beaumont, Texas, Vice-Chairman and Director 
of Division, presiding. 

Statement by Director of Division. 

“Rights, Powers and Duties of Foreign Executors, 
Administrators, Guardians and Conservators,” Morton 
J. Barnard, Chicago, III. 

Discussion. 

Reports by Division Committees : 

Conflict of Laws in Probate, Morton J] 
Chicago, IIl., Chairman, 


Jarnard, 
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Wills, Mary F. Lathrop, Denver, Colo., Chair- 
man. 


Parlor “B’”—Hollenden Hotel 


Trust Law Division; First Session; George G. 
Bogert, Chicago, Ill., Vice-Chairman and Director of 
Division, presiding. 

Statement by Director of Division. 

“Is There a Field in the United States for the In- 
dividual Private Trustee ?”—Leverett Saltonstall, Bos- 
ton, Mass., and F. A. Carroll, Boston, Mass. 

“Exculpatory Provisions of Personal Trust In- 
struments,” Henry A. Shinn, Univ. of Georgia, Athens, 
Ga. 

Comments : 

J. Craig McLanahan, Baltimore, Maryland. 

Charles C. Townsend, Philadelphia, Pa. 

2:00 P. M. 
Ball Room—Hollenden Hotel 

Real Property Law Division; Second Session ; 
George E. Beers, New Haven, Conn., Vice-Chairman 
and Director of Division, presiding. 

Reports by Division Committees: 

Suggested Changes in Major Substantive Real 
Property Principles, Merrill Isaac Schnebly, Univ. of 
Ill. Law School, Urbana, IIl., Chairman. 

Improvements in Conveyancing 
Noble Carl, Houston, Texas, Chairman. 

Federal Tax Liens, Roger D. Swaim, 
Mass., Chairman. 

Joint Committee with American Society of Civil 
Engineers, Dorr Viele, Cambridge, Mass., Chairman. 

Building and Loan Association Financing, Henry 
P. Thomas, Alexandria, Va., Chairman. 


Cypress Room—Hollenden Hotel 

Probate Law Division; Second Session; W. M. 
Crook, Beaumont, Texas, Vice-Chairman and Director 
of Division, presiding. 

“Origin and Growth of Probate Procedure,” Hon. 
Albert J. DeLange, Houston, Texas. 

Discussion. 

“Duty of Executor or Administrator with Refer- 
ence to an Infant’s or Lunatic’s Share in Proceeds of 
Sale of Ancestor’s Estate in a Partition Proceeding, and 
the Effect of Death of Infant or Lunatic Intestate With- 
out Issue,” George C. Gertman, Washington, D. C. 

Comments. 

“Relation of Executors and 
State and Federal Inheritance Taxes, 
quist, Minneapolis, Minn. 

Discussion. 

Reports of Division Committees: 

Origin and Growth of Probate Procedure, Albert 
J. DeLange, Houston, Texas, Chairman. 

Executors and Administrators, George C. Gert- 
man, Washington, D. C., Chairman. 

Parlor “B’”—Hollenden Hotel 

Trust Law Division; Second Session; George G. 
Bogert, Chicago, IIl., Vice-Chairman and Director of 
Division, presiding. 

“Legal Aspects of Common Trust Funds,” Rolin 
Browne, New York City. 

Comments : 

William O. Wilson, Cheyenne, Wyo. 

Clark R. Fletcher, Minneapolis, Minn. 

Reports by Division Committees : 

Pending Trust Legislation, Ralph H. Spotts, Los 
Angeles, Calif.. Chairman. 

Current Trust Literature, 
Chicago, IIl., Chairman. 


Practice, W. 


Boston, 


Administrators to 
” G. Aaron Young- 


Herbert H. Scheier, 


Current Trust Statutes and Decisions, Walter W. 
Land, New York City, Chairman. 

Uniform Common Trust Fund 
Wolcott, Boston, Mass., Chairman. 


7:00 P. M. 
Ball Room—Cleveland Hotel 
Annual Dinner of Section of Real Property, Pro- 
bate and Trust Law—Informal. 
Nathan William MacChesney, Chairman, presid- 


Statute, Oliver 


ing. 

Greetings from the American Bar Association, 
Arthur T. Vanderbilt. 

“The Road of Destiny,” Thomas C. Hennings, 


St. Louis, Mo. 

Greetings from the House of Delegates, 
M. Morris. 

“The Matters Case,” Charles M. Thomson, Chi- 
cago, Ill. 


George 


Wednesday, July 27, 2:00 P. M. 
Ball Room—Hollenden Hotel 

Real Property Law Division; Third Session, 
George E, Beers, New Haven, Conn., Vice-Chairman 
and Director of Division, presiding. 

Report of Committee on Real Property Financing ; 
Horace Russell, Washington, D. C., Chairman. 

“Proposed Uniform Real Estate Mortgage Act.” 

Comments : 

Harold L. Reeve, Chicago, Illinois. 

Isaac S. Rothschild, Chicago, Illinois. 

“Commercial Property Financing.” 

Comments : 

John F. Handy, Springfield, Mass. 

Benjamin Wham, Chicago, Illinois. 

“The Reconstruction Finance Corporation and 
Uniform State Laws,” Claude E. Hamilton, Jr., Gen- 
eral Counsel Reconstruction Finance Corporation. 

Parlor B—Hollenden Hotel 

Joint Meeting Probate and Trust Law Divisions; 
Henry Upson Sims, Vice-Chairman of Section and 
Former Chairman of Probate Division, presiding. 

Statement by George G. Bogert, Chicago, IIl., Di- 
rector of Trust Law Division. 

“Legal Problems of Successor Trusteeship,” Her- 
bert M. Lautmann, Chicago, Illinois. 

Comments : 

Irving Carlyle, Winston-Salem, N. C. 

John L. McChord, Cleveland, Ohio. 

Statement by W. M. Crook, Beaumont, Texas, 
Director of Probate Law Division. 

“Some Phases of Wills’, Hamlet J. 
ver, Colo. 

Discussion. 


Thursday, July 28, 2:00 P. M. 


Ball Room—Cleveland Hotel 

General Meeting of Section of Real Property, 
Probate and Trust Law, Final Session, Nathan Wil- 
liam MacChesney, Chairman, presiding 

Reports of Division Meetings for Action: 

Real Property Law Division, George E. 
Director. 

Probate Law Division, W. M. Crook, Director. 

Trust Law Division, George G. Bogert, Director. 

Statement by Chairman of Section as to any ac- 
tion desired. 

Report of Nominating Committee. 

Announcements. 

Adjournment. 


Barry, Den- 


Beers, 
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5:00 P. M. 
Ball Room—Cleveland Hotel 

Meeting of newly elected Council and Officers. 
NATIONAL CONFERENCE OF COMMIS- 
SIONERS ON UNIFORM STATE LAWS 

Forty-EIGHTH ANNUAL MEETING 

Cleveland Hotel, July 18-23, 1938. 

Monday, July 18 


The morning and also the evening will be devoted 
to meetings of Sections and Committees for the con- 
sideration of their work and their reports and the 
further consideration of their tentative drafts of acts 
to be presented. It is expected that such meetings will 
be at 10 A. M. and 8:00 P. M., respectively, or as soon 
thereafter as possible. 

2:00 P. M. First Session 

I. Address of Welcome, Homer H. Johnson, of 
the Cleveland Bar. 

II. Response. 

III. Roll Call. 

IV. Reading of Minutes of Last Annual Meeting. 

V. Announcement of Appointment of Nominating 
Committee. 

VI. Address of President, Alexander Armstrong. 

VII. Report of Treasurer, Murray M. Shoe- 
maker. 


VIII. Report of Acting Secretary, John H. 
Voorhees. 
IX. Report of Executive Committee, William A. 


Schnader, Chairman. 
X. Reports of Standing Committees : 
1. Legislative, John P. Deering, Chairman. 
2. Public Information, J. Purdon Wright, 
Chairman. 
Appointment of and Attendance by Com- 
missioners, Harrison A. Bronson, Chairman. 
XI. Reports of General Committees: 
1. Legislative Drafting, E. E. Brossard, Chair- 
man. 


w 


2. Uniformity of Judicial Decisions, Donald E. 
Bridgman, Chairman, 
3. Compacts and Agreements Between States, 
Joseph F. O’Connell, Chairman. 
XII. Reports of Special Committees : 


1. On Cooperation with the Council of State 
Governments and the American Legislators 
Association, Nathan William MacChesney, 
Chairman. 


2. On Cooperation with the Interstate Com- 
mission on Crime, Robert S. Stevens, Chair- 
man. 

XIII. Reports of Sections: 


1. Commercial Acts Section, Karl N. Llewel- 
lyn, Chairman. 
2. Property Acts Section, William F. Bruell, 


Chairman. 

3. Public Law Acts Section, John P. Deering, 
Chairman. 

4. Social Welfare Acts Section, Sidney Clif- 
ford, Chairman. 


5. Corporation Acts Section, Lewis Benson, 
Chairman. 

6. Torts and Criminal Law Acts Section, 
Albert J. Harno, Chairman. 

7. Civil Procedure Acts Section, Frank M. 


Clevenger, Chairman. 





XIV. Reports of Section Committees and Special 
Committees assigned to Sections. (Twenty-eight in 
number. ) 


8:00 P. M. 
Section and Committee Meetings. 
Tuesday, July 19 
9:30 A. M. 


Deferred Section and Committee Reports. 
Consideration of Uniform Aeronautical Code, Wil- 
liam A. Schnader, Chairman. 
2:00 P. M. Turirp Session 


Consideration of Uniform Act on the Execution of 
Wills, Willard B. Luther, Chairman. 

Consideration of Uniform Acknowledgment of 
Instruments Act, L. Barrett Jones, Chairman. 


8:00 P. M. Fourtu SEssion 


Consideration of Uniform Absentees’ 
Act, Harry P. Lawther, Chairman. 


Wednesday, July 20 
9:30 A. M. 


Report of Nominating Committee and Election of 
Officers. 

Consideration of Uniform Death in Common Dis- 
aster Act, Harry P. Lawther, Chairman. 


2:00 P. M. 


Consideration of Uniform Law of Property Act, 
Henry Upson Sims, Chairman. 

Consideration of Uniform Act Fixing Basis of 
Participation By Secured Creditors in Insolvent 
Estates, Fred T. Hanson, Chairman, 


Thursday, July 21 
9:30 A. M. 


Consideration of Uniform Common Trust 
Act, George G. Bogert, Chairman. 

Consideration of Uniform Act Conferring Upon 
Joint Tortfeasor Discharging Liability the Right of 
Contribution from His Joint Tortfeasors, Albert J. 
Harno, Chairman, 


2:00 P. M. EiGutu Session 

Consideration of Uniform Fair Trade 
Act, Wiley B. Rutledge, Chairman. 

Consideration of Uniform Act on House Trailer 
Regulation, Robert K. Bell, Chairman. 

8:00 P. M. Nintu Session 

Consideration of Uniform Act Concerning the 
Release and Substitution of Sureties in Fiduciary 
Bonds and to Make Uniform the Law With Reference 
Thereto, Clarence E. Martin, Chairman. 

Friday, July 22 
9:30 A. M. Tentu Session 

Consideration of Uniform Ancillary Administra- 
tion of Estates Act, Jesse E. Marshall, Chairman. 

Consideration of Uniform Act on Insurance Regu- 
lation, W. E. Stanley, Chairman. 

2:00 P. M. ELeventu Session 

Consideration of Uniform Statute of Limitations 
Act, Jesse E. Marshall, Chairman. 

Consideration of Uniform Act for Liquidation of 
Insurance Companies, E. Blythe Stason, Chairman. 


4:30 P. M. 


SECOND SESSION 


Property 


FirtH SESSION 


SrxtH SESSION 


SEVENTH SESSION 


Fund 


Practices 


Memorials. 
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8:00 P. M. TwetrtH SEssIoNn 


Consideration of Deferred Uniform Acts. 
Saturday, July 23 
9:30 A. M. 
Consideration of Deferred Uniform Acts. 
Consideration of First Tentative Drafts of Other 
Proposed New Uniform Acts. 
2:00 P. M. 
Consideration of First Tentative Drafts of Other 
Proposed New Uniform Acts. 
Unfinished Business. 


New Business. 
Adjournment. 


Other Organizations 


AMERICAN JUDICATURE SOCIETY 
Hotel Cleveland 
Luncheon 
Wednesday, July 27, 12:30 P. M. 


THIRTEENTH SESSION 


FOURTEENTH SESSION 


BAR JOURNAL EDITORS AND BAR 
ASSOCIATION SECRETARIES 
Hotel Cleveland 
Luncheon 
Thursday, July 28, 12:30 P. M. 
CONFERENCE ON PERSONAL FINANCE LAW 
Rose Room, Hotel Cleveland 
DINNER 





Twelfth Annual Meeting 
Ruffin Beckwith, Chairman, 
Tuesday, July 26, 7.00 P. M 
Topic: The Wage Assignment as a Credit Instru 
ment, Considered With Regard to the Interest of the 
Employee, the Employer and the Public. 


Edmund Presiding. 


INTERNATIONAL ASSOCIATION FOR THE 
PROTECTION OF INDUSTRIAL PROPERTY 
(American Group) 

Mid-Day Club, Union Trust Building, Cleveland, Ohio 
Annual Luncheon Meeting 
Tuesday, July 26, 12:30 P. M. 

Reports of committees on current trade-mark leg- 
islation ; 

Prague Congress to be held June 6-11, 1938; 

Report of American Group delegates to Prague 
Congress ; 

Reports of President, Treasurer and Nominating 
Committee, and election of officers ; 

General Discussion by members. 


THE NATIONAL CONFERENCE 


EXAMINERS 
Monday. July 25, 2:00 P. M. 


Address by the Chairman—A. G. C. Bierer, Jr. of 
Guthrie, Oklahoma. 


OF BAR 


Speakers : 
Dean Paul Shipman Andrews, Syracuse Univer- 
sity College of Law, Syracuse, New York, 


Thomas F. McDonald, Secretary, Missouri Board 
of Law Examiners. 

Discussion. 

MEETINGS OF LAW SCHOOL ALUMNI ASSO- 
CIATIONS, LEGAL FRATERNITIES, SORORI- 
TIES AND OTHER ORGANIZATIONS 

The following Law School Alumni Associations, 
Legal Fraternities, Sororities and other groups will hold 
breakfasts, luncheons and dinner meetings during the 
Annual Meeting of the American Bar Association in 
Cleveland. Tickets may be purchased and information 
secured at the General Headquarters of the Associa- 
tion. (More complete details will appear in the Ad- 
vance Program of the Cleveland Meeting. ) 

Chicago University Law School Alumni, Luncheon 
Wednesday, July 27, Hotel Cleveland. 

Cincinnati University Law School A’umni, Luncheon, 
\Vednesday, July 27, Hotel Hollenden. 

Columbia University Law School Alumni, Luncheon, 
Wednesday, July 27, Hotel Cleveland, Paul J. Bickel, 
Chairman of Arrangements, Union Trust Building, Cleve 
land, Ohio. 

Cornell University Law School Alumni Association, 
luncheon, Thursday, July 28, Hotel Statler, Leonard H. 
Davis, Chairman of Arrangements, Buckley Building, 
Cleveland, Ohio. 

Delta Theta Phi Legal Fraternity, Luncheon, Thurs 
day, July 28, Hotel Statler, Arthur J. McCormick, Chair 
man of Arrangements, Guardian Building, Cleveland, Ohio. 

Legal Fraternity of Gamma Eta Gamma Alumni, Din- 
ner, Wednesday, July 27, Hotel Cleveland, William H 
Chamberlain, Chairman of Arrangements, Union Trust 
Building, Cleveland, Ohio. 

Georgetown University Law School Alumni, Luncheon, 
Thursday, July 28, Hotel Cleveland, James Arthur Gleason, 
Chairman of Arrangements, Williamson Building, 
land, Ohio. 


Cleve 


George Washington University Alumni Club, Lunch 
eon, Wednesday, July 27, Mid-Day Club, Union Trust 
Building, Cleveland, Ohio, Lillian C. Belden, in charge of 
arrangements, Standard Building, Cleveland, Ohio. 

Harvard University Law School Alumni, Luncheon, 
Thursday, July 28, Hotel Cleveland, George P. Bickford, 
Chairman of Arrangements, Terminal Tower, Cleveland, 
Ohio. 


lota Tau Tau Lega’ Sorority, Breakfast, Monday, July 
25, Hollenden Hotel. 

Kappa Beta Pi Legal Sorority, Luncheon 
July 30, Hotel Statler, Catherine Carroll, in 
arrangements, Guardian Bldg., Cleveland, Ohio. 


Saturday, 
charge of 
University of Maryland Law School Alumni, Lunch- 
eon, Wednesday, July 26, Hotel Cleveland. 

University of Michigan Law School Alumni, Lunch- 
eon, Wednesday, July 27, Hotel Cleveland, John R. Kistner, 
Chairman of Arrangements, Leader Building, Cleveland, 
Ohio. 

Law Alumni of University of North Dakota, Lunch- 
eon, Thursday, July 28, Hotel Cleveland, Harrison A. 
Bronson, Chairman of Arrangements, Grand Forks, N. D 

Northwestern University Law School Alumni, Lunch- 
eon, Thursday, July 28, Hotel Cleveland, H. E. Varga, 
Chairman of Arrangements, City Hall, Cleveland, Ohio 

Ohio Northern University Law School Alumn 
Luncheon, Tuesday, July 26, Hollenden Hotel, Jay P 
Taggart, Chairman of Committee on Arrangements, Union 
Trust Bldg., Cleveland. 

Ohio State University Law School Alumni, Luncheon, 
Wednesday, July 27, Hollenden Hotel, Herschel W. Arant, 
Chairman of Arrangements, Ohio State University Law 
School, Columbus, Ohio. 

(Continued on page 582) 
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Simple and Obvious Tests to Be Applied to Any Plan, Either Proposed or Now in Effect, Rela- 
tive to Selection and Tenure of Judicial Officers—These Are: Does the Method Provide Selec- 
tion in the First Instance According to Qualification Alone? Does It Provide Security of Ten- 


ure for the Qualified? Are There Adequate Means for Removing the Unfit from Office? Can 
It Be Adopted? That Is, Is Its Soundness Sufficiently Demonstrable? — More Definite Yard- 


sticks Are to Be Found, in the Conclusions in Eighteen States Where Subject Has Received 


Careful Attention—Methods Which May Be Used with Confidence as Meeting the Four Tests 


Above Suggested. 





By Hon. Joun Perry Woop 
Chairman of the Committee on Judicial Selection and Tenure; Member of the Los Angeles Bar 


HE perfection and beauty of a building depends 

upon the application of known, definite architec- 

tural principles. These, the architect consciously 
applies. A piece of literature that will live through 
the ages cannot violate any of a few definite principles 
of literary construction. The author may not have 
known the rules, but they exist to test his product. 
Similarly, in the construction of any plan of judicial 
selection and tenure to be proposed to the people in 
substitute for direct popular election, there are a few 
simple rules which must be observed if the structure 
is to be sound. If they are heeded, the temptation to 
be content with palliatives will be resisted and the 
structure will not be erected upon a foundation of mere 
expediency. Halfway measures are not advisable in 
this important piece of engineering. If a proper plan 
seems unattainable or if we are not willing to expend 
the effort to persuade the electorate to adopt it, we 
would better wait until the need is more obvious or our 
courage stronger. 

To change the metaphor,—a sick patient cannot 
be cured by removing some of the symptoms of his 
illness, nor by sugar-coated pills. Unless the bar and 
the public realize that the administration of justice is 
sick, and are willing to set about a thorough-going cure, 
it were better to wait until the patient gets sicker. 

From all reports, the administration of justice in 
most of the elective states, and, particularly, in large 
cities, is sick enough. While in every court are splen- 
did and high-minded judges, in most of them are too 
many of a different sort. It is they who have brought 
the administration of justice into disrepute,—they, and 
the methods by which they are placed and kept in 
office. Client and lawyer go into most city courts in 
fear and trembling, not knowing to what judge they 
will be assigned, for in the same court there are all 
varieties and it is as safe to toss a coin with the adver- 
sary as to go before some of them, and far cheaper. 
Litigant and lawyer alike, the laity and the press gen- 
erally, cry that something should be done about it. 
Efforts are being made throughout the country to find 
and apply a proper remedy. 

Perhaps then, a glance at the elements of proper 
judicial selection may be timely; perhaps, also, we 
might look at certain forms of foundation and frame- 
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work which the experience and judgment of men have 
recognized as sound, necessary to the security of the 
structure and conducive to its attractiveness to the bar 
and people who must build it, if it is to be built. 

The primary tests, the validity of which all will 
concede, are: 

(1) Does or will the method provide selection 
in the first instance according to qualification alone? 


(2) Does it provide security of tenure for the 
qualified ? 
(3) Is there adequate means of removing him 


who demonstrates unfitness for the office? 

These tests are so simple, so obvious, that to state 
them seems almost absurd. One familiar with the his- 
tory of the movements for reform in judicial selection 
knows, however, that at the beginning one or more of 
these simple rules, by sincere and thoughtful men, 
frequently are disregarded in favor of some counsel of 
expediency, with the result that a palliative is proposed 
where a remedy is required. In almost every instance 
further consideration has brought the fundamentals to 
the fore and thrown the palliative into the discard. 

By these tests it must be obvious that selection of 
judges by direct election has failed in most states and 
all areas of considerable population. The conclusion is 
the same whether the nomination and election is by 
parties or at non-partisan primary and final elections. 
Indeed, except in not more than a half-dozen states, in 
the main rural, the non-partisan primary and election 
have delivered the judge into the bondage of personal 
politics without possibility of escape, for there he must 
have and maintain his own political or publicity ma- 
chine, and he has behind him neither the responsibility 
nor the backing of any recognized party. In conse- 
quence, the best qualified rarely will be candidates. 

By the same three tests, the methods used in the 
non-elective states and by the Federal government in 
large measure have succeeded, although with notable 
exceptions of failure. 

If the plan under consideration is offered in sub- 
stitute for an existing method, there is still another 
test, namely, 

(4) Can it be adopted? 
ness, sufficiently demonstrable ? 


That is,—is its sound- 
Is it sufficiently con- 
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sonant with prevailing notions to warrant the conclu- 
sion that the electors will accept it? 

“But,” says the interested layman or lawyer, 
“these tests are too general ; are there not more definite 
yardsticks by which a proper plan may be designed?” 

The best answer is to be found in a consideration 
of the conclusions reached in the eighteen states where 
the subject has had studious attention and debate. 
First, however, certain facts now established should be 
brought to mind. 

(1) In ten states (with minor exception in two) 
the judges are not elected but are appointed upon the 
representative principle. In these states both the bar 
and the people are well satisfied with their judges ; the 
administration of justice is in high repute; respect for 
the law itself is universally greater than in the states 
where election prevails; suggestion to substitute the 
elective method uniformly has met with opposition from 
the bar and laity that has been uncompromising and 
almost religious in its fervor. 

The non-elective method in these states, coming 
down from colonial times, has fully met the test of trial 
and experience. 

(2) In thirty-eight states the elective method 
prevails. In twenty of these no movement is under 
way to apply another method. According to reports 
from State Delegates of the American Bar Association 
and other lawyers, in all but six of these twenty states 
(which six in the main are rural) dissatisfaction with 
the courts and the administration of justice is widely 
expressed. In the other eighteen states there has been 
such general dissatisfaction with the courts and the 
administration of justice, and for such periods of time, 
as to have produced proposals of definite plans to re- 
place direct election. 

Clearly, therefore, the elective method has not met 
the test of experience. 

(3) In practically all of the elective states, vacan- 
cies occurring by death or resignation or upon court 
enlargement are filled by untrammeled gubernatorial 
appointment. The great majority of such appointments 
have been based primarily upon political considerations 
and the judges so appointed usually are of no larger 
caliber than those elected. However, the judges so 
appointed in most instances are continued at the next 
election. Safely may it be said that unrestrained guber- 
natorial appointment is no remedy for the evils of direct 
election. 

(4) In some of the elective states the bar has 
sought to aid the voters at elections, and the governor 
upon interim appointments, by bar plebiscites to deter- 
mine the judgment of the bar upon candidates. While 
occasionally these efforts have been helpful, the report 
from every state where this plan has been tried shows 
little to justify its continuance. On the other hand, 
in the non-elective states, a marked disposition to seek 
and regard the advice of the bar has been shown by 
the appointing power. 

(5) The elective method is not indigenous to 
American soil. It was refused by all of the colonial 
states but one, and was denied a place in the Federal 
Constitution. The elective method was engrafted upon 
the American system, beginning in the rough and ready 
days of 1830 when supposedly democratic ideas were 
abroad and when the theory that “to the victors belong 
the spoils” reached its first fine fruition. The pioneers 
streaming across the new country forgot the long 
struggle of the English to make their judges inde- 
pendent of the King and responsible to their own con- 
sciences alone; and the reasons why the Colonies in- 


sisted upon complete independence of the judges like- 
wise were forgotten. First Alabama, then Mississippi, 
then successively the states newly admitted, indeed sev- 
eral of the colonial states, succumbed to the wave for 
elected judges. The people did not anticipate what 
would come when clearings were to become towns and 
crossings cities. Unknowingly, they relegated their 
judges to the subservient position of the judges of 
England, when prior to the Act of Settlement of 1700, 
English judges were dependent upon the King for 
their salaries and the tenure of their offices and often 
were forced to do the kingly will or put aside the 
ermine. Who now does not know that a passing ma- 
jority may be a more demanding, unreasoning and 
capricious ruler than any King! Certainly, experience 
has demonstrated that the elective method invites the 
judge who will to— 
“Crook the pregnant hinges of the knee, 
Where thrift may follow fawning.” 

(6) In large cities, at least, popular selection of 
judges by election is pretty much a myth. Where 
nomination and election is by party, the voters merely 
confirm the choice of party organization or boss. Where 
the non-partisan ticket is used, a well-known name, 
newspaper connection, or'a flare for publicity are 
greater virtues than character and deepest learning, and 
irresponsible groups, sinister private interests, play too 
large a part. Further, in most elective jurisdictions not 
far from half of the judges (in some, far more) first 
reach the bench by unrestricted gubernatorial appoint- 
ment. Later, the people, exercising the precious forms 
of popular election, rubber-stamp these one-man 
appointments. Twenty-four years ago, popular election 
of judges in metropolitan centers was characterized by 
Albert M. Kales as,—‘‘One of our most absurd bits of 
political hypocrisy.” The picture has become no pret- 
tier since, 

Mindful of these facts, are there any elementary 
methods which meet the four tests first insisted upon 
and which may be used with confidence in any plan of 
judicial selection ? 

There are, I think, these, demonstrable by reason 
and supported by no little experience and authority. 

(1) The original selection should be by appoint- 
ment through dual agency, preferably a responsible 
body to nominate and another to appoint from the list 
of nominees. 

Of the ten non-elective states, and two others par- 
tially so, the selection is by the legislature in South 
Carolina, Vermont and Virginia, and as to the Supreme 
Court judges in Rhode Island. Here the selecting 
agency, while one entity, is made up of many represen- 
tatives. In the other non-elective states, the selection 
is by dual agency. In Connecticut the legislature elects 
but upon nomination by the governor. In New Hamp- 
shire the appointment is by the governor and _ his 
council. In Delaware, New Jersey (except as to vice- 
chancellors), Rhode Island (as to the Superior Court) 
and Florida (as to Circuit Courts), appointment is by 
the governor upon confirmation by the senate. In 
Maine and Massachusetts appointment is by the gov- 
ernor upon confirmation by the governor’s council. In 
California the upper courts are appointed by the goy 
ernor upon confirmation of a commission of two judges 
and the attorney-general. Thus, the non-elective states 
have demonstrated the usefulness of appointment bv 
dual agency. 

Of the eighteen elective states where concrete pro- 
posals for a non-elective system have been made, in 
seventeen the principle of selection by dual agency, one 
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to nominate a list, the other to appoint from it, is 
advocated. These are California (State Bar plan), 
Florida, Georgia, Illinois, Indiana, Iowa, Kansas, Ken- 
tucky, Michigan, Missouri, New Mexico, New York, 
Ohio, Oregon, Utah, Washington and Wyoming. In 
most of these states the conclusions have not been 
hastily reached but only after debate and re-debate 
over a period of years. Something of the history of 
the movement in each state will appear in the report 
of the Association’s Special Committee on Judicial 
Selection and Tenure for 1938, shortly to be printed. 

In the beginning of discussions, bar committees 
and associations were prone to favor appointment by 
one agency without check or with that found in the 
requirement of simple confirmation by the senate or 
other body, or appointment upon approval by the bar, 
or from nominees determined by a bar plebescite or 
in some other fashion. In the end all but one concluded 
for dual agency, one to nominate a list and the other 
to appoint from it. In two instances additional require- 
ment of senate confirmation is advocated. 

The reasons attesting the soundness of the con- 
clusions reached in these eighteen states are patent and 
simple. 

A single unrestrained appointing agency can, too 
frequently does, act upon political or personal consid- 
erations, with little regard for sound qualification. The 
requirement of confirmation by some other agency, is 
not an adequate check upon the individual appointing 
power. Except in those states where a tradtion for 
good appointments has been built up over the years, 
the tendency is for the confirming body merely to 
“ves” the appointing governor. Confirmation at best 
is a negative check. What is needed is what Herbert 
Harley many years ago called a “preliminary screening 
of candidates,” through a body charged with the pri- 
mary and, therefore, very real responsibility of select- 
ing nominees from whom the appointment is to be 
made. With such a body to nominate, and the power 
of final appointment vested elsewhere, the temptation 
to arbitrary and purely political action is minimized ; 
the opportunity for control by special interests or 
groups is greatly diminished. Such method provides 
checks and safeguards against hasty or ill-considered 
action. It gives an interim between nomination and 
appointment in which the merits of candidates may be 
debated and discussed. Furthermore, will not the 
voters be more likely to relinquish direct elective con- 
trol if the safeguard of dual appointive agency be 
provided ? 

Let it not be forgotten that poor appointments in 
the non-elective states and to the Federal bench are 
attributable in the main to insufficiency of confirmation 
as a check upon a politically strong or insistent gov- 
ernor or president. Had the appointments been re- 
stricted to a list of nominees provided by another inde- 
pendent and responsible agency, the results doubtless 
would have been very different. 

Is it not therefore fairly evident that appointment 
by one agency from a list proposed by another, meets 
the first of the tests, that is, is a method under which 
selection in the first instance, according to qualification 
alone, may be expected. 

How most simply may the three other tests be 
satisfied? One, “Security of tenure for the qualified,” 
and two, “Means of removing him who demonstrates 
unfitness,” readily may be met if reappointment vel non 
upon expiration of the judicial term is by the same 
dual agency that appointed originally. But, what of 
the fourth test? That is, “Can the plan be adopted?” 


Is it sufficiently consonant with generally existing 
views? Reappointment by the same agency that 
appointed surely is sound. but, is there another method 
substantially as good, and that leaves a larger measure 
of control in the people, without whose concurrence 
no reformative plan can be put into effect? Is it 
not this ?— 

(2) Assured tenure for the worthy incumbent 
judge with a means of ridding the courts of the judge 
who demonstrates unfitness may be accomplished 
through non-competitive elections, at which the electors 
vote yes or no to the question, “Shall Judge Blank be 
retained ?” 

This method is in effect in but one state, namely, 
California, as to its upper courts. While since 1934 
it has worked well there, one instance is scarcely 
enough, The plan, however, has passed scrutiny in 
fourteen of the eighteen states where concrete propos- 
als have been worked out. Tenure, subject to election 
at which the electors vote to continue or retire the in- 
cumbent with no competing candidate, has been advo- 
cated and definitely proposed in California, Georgia, 
Illinois, Iowa, Kansas, Kentucky, Missouri, New 
Mexico, Ohio, Oklahoma, Oregon, Utah, Washington 
and Wisconsin, 

Does this method meet the test of reason? Is it, 
for the good judge, comparable to tenure during good 
behavior? Will it operate with like effect as periodi- 
cal reappointment ? 

It is submitted,— 

(a) The high-minded, capable judge who attends 
to his judicial work would be assured of life tenure. 
No one will be interested in removing him. He will 
remain as a matter of course. True, a wave against 
an unpopular, although legally correct decision conceiv- 
ably might encompass the removal of a judge. How- 
ever, there is an inherent sense of justice in the Amer- 
ican people that would come to the support of a judge 
unjustly attacked, or attacked for a decision reasonably 
debatable. At all events, the situation would be better 
than under the present system of competitive election 
where a competing candidate for his own ends may 
initiate and build up a wave against the incumbent. 

(b) An unqualified judge would be removable 
more easily than at present. At competitive elections 
the incumbent can be removed only at the expense of 
putting another competitor in his place. Since the 
best qualified lawyers now rarely will become candi- 
dates, the people too often have a choice only among 
evils or mediocrities. 

Under the non-competitive method the efforts of 
the bar and the rightly disposed part of the public 
need not be dissipated among many competing candi- 
dates to save the worthy judges from defeat and to 
prevent the election of those just too unfit, but can 
be centered upon removal of the unqualified incumbent. 
The people can vote for his removal with at least rea- 
sonable assurance that with a proper method of selec- 
tion through dual agency a qualified man will be ap- 
pointed to fill the vacancy. 

Thus, we have elements of judicial selection an- 
proved in most of the states where considered and defi- 
nite plans have been proposed. To them the House of 
Delegates of the American Bar Association has given 
its approval (A. B. A. Journal, Feb. 1937, pp. 
102-108). 

It has been the experience of those who have been 
called upon to debate the subject before bar and people, 
that the objections to abandonment of direct popular 
election usually made, whether sincerely or by self- 
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seekers in the guise of defenders of the popular power, 
find readiest answer in appointment by the executive 
from a list provided by another responsible body with 
power in the people to confirm or reject the appoint- 
ment, and, thereafter, periodically to pass upon the 
record of the judge. 

Such a plan applies the best elements both of the 
Federal and of the elective system, and largely elimi- 





nates the ills of both. There will be judicial indepen- 
dence and, at the same time, a means of removing the 
unqualified. There will be a salutary check upon the 
appointing power. The final power to retain or reject 
will be in the people. Political activity will not be 
the price of tenure. Men of character, learning and 
fine sensibilities will not be deterred from accepting 
the office. 


AMENDMENTS TO CONSTITUTION AND BY-LAWS 
TO BE VOTED ON AT CLEVELAND 


EMBERS of the Association who cannot come 
M to the Cleveland meeting are urged to examine 

the amendments which have been duly filed and 
noticed, for changes in the Constitution and By-laws of 
the Association, and to let their views thereon be 
known to members of the House of Delegates, so that 
truly representative action will be taken. The pro- 
posed changes are to be voted on, in Cleveland, by the 
House of Delegates and by the Assembly composed of 
such members of the Association as are present in the 
Cleveland sessions. In the event of a disagreement 
between the Assembly and the House upon any pro 
posed amendment, the same will go to a referendum 
vote of the members of the Association, for decision 
as to its adoption or rejection. 

To aid in an understanding of the nature and 
background of the several amendments, the JOURNAL 
will comment briefly upon each of them and will indi- 
cate some of the principal considerations that have 
heen urged for and against them, where the proposals 
are controversial in their nature. It would not be 
practicable for the JoURNAL to try to present all of the 
arguments for and against each proposal, or to do more 
than indicate the nature and purport of some of the 
contentions which will be advanced and appraised in 
Cleveland. The text of the proposed changes was 
published in the June issue of the JoURNAL (pages 
491-492) and will be found also in the Advance Pro 
gram Pamphlet (pages 271-277). 

The first group of amendments emanates from 
the House of Delegates’ Committee on Rules and Cal 
endar. Their adoption is recommended by that Com 
mittee as the result of the experience thus far had 
under the Constitution and By-laws adopted in Bos 
ton in 1936. None of these proposals involves substan 
tial change in the structure and government of the 
Association. 

The proposals to amend \rticle IT and Article V, 
Section 4, of the Constitution, are designed to give to 
the Territory of Puerto Rico the same status as the 
Territory of Hawaii, in respect to representation in 
the House of Delegates by a State Delegate. Up to 
this time, Puerto Rico has been included and repre 
sented only as a member of the Territorial Group, 
viz., along with Alaska, the Canal Zone, and the Philip 
pines. The judges and lawvers of Puerto Rico have 
earnestly sought for Puerto Rico the status of parity 
with statehood, in their representation in the House 
of Delegates. 

Puerto Rico has 32 members of the American 
Bar Association, with 34 applications pending, 
whereas the State with the smallest number of mem 
bers has 55. The Territory of Hawaii has 50 mem 


The Philip- 


bers of the American Bar Association. 


pine Islands have 45 members. At the time the pres- 
ent Constitution was adopted, it was believed to be un- 
fair to States having several thousand members of the 
American Bar Association, that each of the Territories 
and insular possessions of the United States should 
be given separately a State Delegate, and thereby equal 
voice and vote in the making of nominations for As- 
sociation offices. The result was a compromise which 
gave a State Delegate to the Territory of Hawaii and 
one to the rest of the Territorial Group jointly. In 
practice, because of its preponderance of the members 
in that group, this has resulted in the choice of a State 
Delegate from the Philippine Islands. Whether the 
\ssembly and House will now be willing to add to 
the number of State Delegates to give separate repre 
sentation to Puerto Rico, in view of its small but in 
creasing membership and the desirability of cordial 
cooperation with the bench and Bar of that Territory, 
will be determined in Cleveland 

The proposed amendment to Article V, Section 5, 
of the Constitution, is a clarifying change, to make defi 
nite and certain the terms of State Delegates elected in 
1938 and thereafter, Their terms would be made to 
commence and end with the adjournment, rather than 
with the beginning, of annual meetings. This con 
forms to what has been the practice in the Association, 
under its former By-laws, when all of the members 
of the old General Council were elected in the same 
vear. It has been urged by some that inasmuch as, 
under the amendment adopted in Kansas City in 1937, 
only one-third of the State Delegates are hereafter to 
be chosen each year, those who are chosen in a given 
year may appropriately take their seats in the Hous¢ 
of Delegates at its meeting following their election, 
rather than be compelled to wait until a meeting con- 
vened more than a year after their election 

In the field of membership in the Association, the 
proposal is made to create in each State a Committee 
on Admissions as a continuing body of which only one 
member would change each year, unless vacancies 
arose. This Committee on Admissions would be a 
stabilized, continuing body, whereas the present Com- 
mittee changes each year; and there is a lag each year 
in passing upon applications for membership, until 
the Committee can be re-constituted. Members of th: 
Committee on Admissions would be chosen by the 
State Delegate elected by the American Bar Associa- 
tion members in the State; and the Committee on Ad- 
missions would act only in the capacity of passing upon 
the eligibility of persons proposed for membership, 
and would not be expected to combine that vital func 
tion with the tasks of actively soliciting new members 
()bviously, the two functions should not be vested in 
the same Committee ; the proffered amendments would 
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end this, and permit the President of the Association 
to appoint a Membership Committee to represent him 
and act for him in soliciting applications for member- 
ship. 

The proposals to amend Article I, Section 1, and 
Article X, Section 1, of the By-laws, in the above- 
stated respects, are in the interests of an improved 
1andling of membership matters, as between solicita- 
tion to join and action upon persons duly proposed for 
membership. It may be suggested in Cleveland that 
these desirable provisions would be further improved 
if the action required to be taken upon a proposal for 
membership were primarily that of the Committee on 
Admissions for the State in which the applicant was 
admitted to practice, with the proviso that where the 
applicant resided elsewhere an investigation in the 
State of his residence would also be made. The pro- 
visions contained in the proposed amendment are 
similar to those now in Article I, Section 1, and have 
proved to be rather vague and non-inclusive where ap- 
plicants have been admitted in one State but hold 
office or have positions of some sort in another State 
without engaging in the practice of law therein and 
without maintaining any office of their own whatever. 
This phase of the subject appears germane to the pro- 
posed aniendment, and may be considered in Cleve- 
land. 

By a second group of proffered amendments, the 
\ssociation’s Special Committee to Study and Report 
upon the Duplication of Legal Publications proposes 
that it be made a Standing Committee under the title 
of Committee on Legal Publications and Law Report- 
ing, with powers and duties as provided in the Com- 
mittee’s draft of its amendment. This Special Com- 
mittee was created in 1936, for the purpose of making 
a survey and report as to duplications which create a 
good deal of a problem of finances and shelf space for 
the average lawyer, as well as a burden upon the “‘over- 
head” cost of doing law work for clients. The Special 
Committee has made an interesting start on its studies, 
but ts still exploring what the Association can under- 
take to do along practicable lines in this field. The 
point may be urged in Cleveland that the province 
and usefulness of the Committee have not yet been 
canalized sufficiently to warrant the sacrifice of flexi- 
bility which is inherent in transmuting an experimen- 
tal Special Committee into a Standing Committee with 
fixed title, powers and duties. 

The third proposal to be voted on by the Assem- 
bly and House is that offered by Harry P. Lawther, 
of Texas, who has long been active in the affairs of the 
\ssociation, and now seeks that the officers of the As- 
sociation and members of its Board of Governors shall 
be nominated from the floor in the House of Dele- 
gates, and thereupon elected, at each annual meeting. 
The member from Texas thereby proposes not only to 
abolish the practice of making these nominations suf- 
ficiently in advance of the annual meeting to permit 
“independent” nominations to be filed, but also to do 
away with the traditional nominating process in the 
American Bar Association, under which each State 
(and the District of Columbia, etc.) has an equal voice 
and vote in the nominating body. This parity of the 
smaller States with the largest has been a vital part 
of the structure of the American Bar Association, and 
has not worked unfairly to large States or small, during 
the many years of its practical operation. In the nom- 
inating body, North Dakota and South Carolina have 
equal representation with New York and Texas, with 
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the further requirement, added in 1936, that the nom- 
inations by the State Delegates be made and published 
sufficiently in advance to permit nominations to be 
made also by petition, for the consideration of the 
House of Delegates. The member from Texas seeks 
to do away with advance nominations, and to have the 
nominations as well as the election take place at one 
time in the House of Delegates, in which the larger 
States naturally and properly have a somewhat larger 
representation than the smaller States. 

In all fairness to the States whose representatives 
so heartily favored the creation of the House of Dele- 
gates at Boston in 1936, a decision is now required in 
Cleveland as to whether any substantial reasons have 
been shown for changing radically the structure of 
the Association at this time, to the extent of doing 
away with the nominating body and thereby destroy- 
ing the parity of the States in that body. It has been 
claimed by some that nominations by petition would 
never be made, and that the only nominations that 
could or would be made are those by the State Dele- 
gates. This year’s experience has indicated the con- 
trary. Pursuant to Article VIII, Section 2, of the Con- 
stitution, a nominating petition for an “independent” 
candidate for the office of member of the Board of 
Governors for the Sixth Federal Judicial Circuit was 
signed and filed, with more than the required num- 
ber of signatures of members of the Association in good 
standing, from some eight States. There may be a 
question as to whether a part of this petition was re- 
ceived within the required time ; but wholly without re- 
zard to this particular election to take place in the 
House of Delegates in Cleveland, the filing of this in- 
dependent nomination and the development of a con- 
test shows that “independent” nominations are alto- 
gether practicable and can readily be made whenever 
any substantial number of members of the Asso- 
ciation (200 or more out of 31,000) wish the House 
of Delegates to have a choice between nominees. To 
give such choice, it is not necessary to inaugurate im- 
promptu nominations or do away with the deliberations 
and selections in first instance of a thoroughlly repre- 
sentative body, whose members are elected by mail bal 
lot, and in which each of the States has an equal vote. 

The fourth amendment to be voted on in Cleve 
land is proffered by Mr. George B. Harris, of Cleve 
land. It also deals with Article VIII, Sections 1, 2. 
and 3, of the Constitution, as to the nomination and 
election of officers, etc. Mr. Harris proposes to do 
away with nominations by the State Delegates and to 
substitute advance nominations by petition, with the 
election to take place in and by the House of Delegates. 
Two hundred members could make a nomination for an 
Association office ; fifty members, a nomination for the 
Board of Governors. The parity of the States in the 
voting in a deliverative body on nominations would be 
ended; and the petition method of nominations would 
he substituted, with the petitions signed by two hun 
dred individual members, of whom not more than one 
hundred could come from one State. 

Several of the above-discussed amendments will 
be recognized as presenting substantial and far-reach- 
ing questions of the organization, government and pol- 
icy of the Association, which should be discussed and 
decided altogether on their merits, in each the House 
and the Assembly when convened in Cleveland. The 
procedures now proposed are essentially different in 
principle from those adopted in Boston in 1936 and 
subsequently in force. 








546 AMERICAN Bar ASSOCIATION JOURNAL 








AMERICAN BAR ASSOCIATION 
JOVRNAL 


BOARD OF EDITORS 


Evcar B. Totman, Editor-in-Chief .Chicago, Ill. 
ARTHUR T. VANDERBILT, President, Ex-Of Newark, N. J. 
GeorceE Maurice Morris, Chairman House of Delegates, 
Washington, D. C. 
Gurney E. Newtin... : Los Angeles, Cal. 
.Chicago, II. 
Memphis, Tenn. 
New York City 
Madison, Wis. 


Cuarites P. MEGAN 
WaLtTer P, ARMSTRONG. 
WitiiaM L, Ransom. 
Liroyp K. GaArRISON. 


General subscription price, $3 a year Students in Law Schools, 
$1.50 a year. To members of the Association the price is $1.50 and is 
included in their annual dues. Price per copy, 25 cents 


JosepH R. TayLor 
MANAGING EpITor 

Journal Office: 1140 N. Dearborn Street 
Chicago, Illinois 


THE NEW FEDERAL RULES OF CIVIL 
PROCEDURE: A CONSENSUS OF 
PROFESSIONAL OPINION 

On September 16, 1938, the new Federal 
Rules of Civil Procedure will be in effect in all 
the district courts of the United States. 

By the passage of the Act of June 19, 
1934, Congress restored to the Supreme Court 
the power originally vested in it by the Act of 
May 8, 1792 a power which had been inter- 
rupted as to common law cases by the so-called 
Conformity Act. In equity and admiralty 
cases that power has been excercised by that 
court without interruption from the beginning. 

The American Bar Association carried on 
a campaign for the restoration of that power 
for more than thirty years. Roscoe Pound first 
gave the project form. Thomas W. Shelton 
devoted the best years of his life to it. Presi- 
dent Taft reshaped it so that it might also in- 
clude the elimination of the procedural distinc- 
tions between law and equity. 

After Shelton’s death, Attorney General 
Homer Cummings made the cause his own. 
The passage of the enablng act must be attrib- 
uted to his great influence. 

The enabling act of June 19, 1934, re- 
quired the rules to be reported to Congress. 
This was done. The House Committee on the 
Judiciary conducted hearings on the rules and 
adopted a report which highly commended 
them and recommended that, without change 
or postponement, they be permitted to go into 
effect in accordance with the statute. 

A resolution to postpone the effective date 
of the rules one year was introduced in the 


Senate but failed to muster strength enough to 
bring it to vote. 

The Seventy-Fifth Congress adjourned 
June 16th and the rules go into effect three 
months thereafter. 

The consequences which are to be ex- 
pected from the operation of the new rules 
may be summarized as follows: 

(1) The Conformity Act—so-called—will 
be superseded. That Act has so many excep- 
tions and is so constantly altered by state and 
federal legislation and by judicial construction 
that the general practitioner who has only an 
occasional case in the federal courts soon finds 
himself in a maze of doubt. Hereafter he has 
only to conform to the simple requirements of 
rules which are a composite of selected features 
of the best modern state procedure. The spe 
cialist in federal procedure will no longer mon 
opolize the field of federal litigation. The 
every-day lawyer may enter that field now on 
an equality with all. 

(2) A single form of action will afford all 
the relief heretofore obtainable by actions at 
law or by suits in equity. No legal or equitable 
right or remedy will be impaired The only 
distinctions between law and equity to be dis- 
carded are the procedural distinctions which, 
heretofore have served as obstructions to relief 
if not demanded on the right side of the court. 
One may now enter the Hall of Justice by any 
door without prejudice to any just demand. 
Even if his demand for relief is misconceived, 
he will be given that to which he is entitled. 

(3) Pleadings are reduced to “a short 
and plain statement of the plaintiff’s claim” and 
the relief demanded or the defense relief upon. 
These simple pleadings may be supplemented 
by discovery in advance of the trial. This 
method will actually disclose the real contro- 
versy more accurately than has ever been pos 
sible by any system of precise pleading. 

(4) By the joinder of parties and claims 
the whole controversy may be disposed of at a 
single trial, with discretionary power to sever 
issues and separate trials where convenience is 
served and a just determination promoted. 

(5) The rigidity of statutory form will be 
superseded by the flexibilty of rules of court. 
The former cannot be changed except by the 
long and uncertain process of legislative amend- 
ment. The latter may be altered promptly when 
the need appears. Statutes use the inflexible 
language of command and each command is a 
potential cause for the reversal of a just judg- 
ment on technical grounds unrelated to the 
merits of the controversy. In these rules great 
care has been taken not to lay unnecessary 
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commands upon the parties. The flexibility of 
their form of expression and the provision of 
the “harmless error” rule go far to insure that 
when actions are fairly tried and justly deter- 
mined there will be no reversals on mere tech- 
nical grounds. 

(6) The steps to be taken in the district 
courts for an appeal, and particularly the meth- 
ods of preparing the record have been simpli- 
fied so that the time, labor and expense incurred 
will be greatly economized. 

Space does not here permit reference to 
the many other excellent provisions of the new 
rules. Hundreds of judges and thousands of 
lawyers have participated in the great task. 
The rules may be fairly said to present the con- 
sensus of professional opinion. Their future 
is largely in the hands of the bench and bar. 
If they are interpreted and administered in the 
spirit in which they were brought forth, they 
wll be a potent force to remove pitfalls from 
the path of justice and to make her ways 
straight. 

A PERIOD OF GREAT LEGAL PLANS 

Fourteen years ago President Saner, in a 
memorandum exploring the possibilities of a 
national federalization of the Bar, quoted a 
saying of the late Daniel H. Burnham, architect 
of the Chicago Plan Commission, as follows: 

“Make no little plans; they have no magic 
to stir men’s blood and probably themselves 
will not be realized. Make big plans; aim high 
in hope and work, remembering that a noble 
logical diagram once recorded will never die, 
but long after we are gone, will be a living 
thing, asserting itself with growing intensity.” 

Recent years in the history of the legal 
profession in America have demonstrated the 
wisdom of this advice. It has been a period of 
big plans embodying far-sighted views. And 
these plans have demonstrated a vitality which 
gives assurance that, although in most cases 
they are incompletely realized at present, 
progress will continue and the imagination of 
the profession will still be stirred by the goal 
which has been set. 

The Rules of Civil Procedure, commented 
on in this department in this issue, furnish the 
most recent example of a great plan carried to 
successful execution. The Supreme Court’s 
bold resolution to attack the whole problem, by 
providing one form of civil procedure in both 
law and equity, added a final touch to the pro- 
posal which stirred the imagination and further 
assured the cooperation of the profession. 

But the power of a great plan is not ex- 
hausted even by its own apparent realization. 


It carries a creative suggestion and inspiration 
with it. From the vantage point of satisfac- 
tory achievement, new horizons appear. The 
proposal of Attorney General Cummings, in 
this issue, that the Supreme Court be given 
power to make rules for criminal procedure 
prior to verdict, shows the continuing vitality 
of a real idea. His proposal, he points out, 
offers a rounded system of judicial rule-mak- 
ing; and he urges that the Bar should seek the 
honor and accept the responsibility of endeav- 
oring to give unity to the whole system. 

The Annual Review of Legal Education, 
to which an article is devoted in this issue, gives 
the latest report of progress in the movement 
for higher standards of legal education. From 
the adoption of the standards at Cincinnati, 
there has not been a pause in this great under- 
taking. The vital idea has pressed forward, 
and it is only a question of time when it will 
triumph completely. They made a great plan, 
they aimed “high in hope and work,” and the 
results have vindicated the wisdom of those 
who conceived it. 

The coming meeting of the Association at 
Cleveland directs attention to the greatest plan 
for legal organization ever undertaken. It has 
been in operation for only two years, but its 
vitality and appeal to the profession are 
evident. It, too, will assert itself “with grow- 
ing intensity,” and further developments in the 
direction of a closer union of the profession 
may be looked for. 

The American Law Institute can not be 
omitted from the list of great legal plans, bril- 
liantly executed, which have demonstrated 
their worth. The present movement for 
advanced legal education and that for a more 
effective discipline of the Bar are also sig 
nificant. And the work which the Section of 
Judicial Administration has done the past year 
—the results of which will take the form of 
recommendations to be presented at Cleveland 
—also represents the formulation of a great 
plan which may help make legal and Bar Asso- 
ciation history. 





Signed Articles 

As one object of the AMERICAN Bar AssocIATION 
JouRNAL is to afford a forum for the free expression 
of members of the bar on matters of importance, and 
as the widest range of opinion is necessary in order 
that different aspects of such matters may be presented, 
the editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the extent 
of expressing the view by the fact of publication, that 
the subject treated is one which merits attention. 
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A Department Devoted to Recent Books in Law and Neighboring lields and to Brief Men- 


tion of interesting and significant Contributions Appearing in Current Legal Periodicals. 


Among Recent Books 





HE LAW AND MR. SMITH, by Max Radin, 
1938. Indianapolis and New York: The Bobbs- 


Merrill Co. This book is a try at mak- 
ing the nature, history and machinery of law intelligible 
to the bystander, the defendant or the student who 
climbs the court house steps. The text is orderly and 
workmanlike, quite conventional in purpose but very 
popular in expression. Indeed, it runs on gayly. 

Dr. Radin of the Law School of the University of 
California has already written handbooks on Roman 
Law and Anglo-American legal history and a treatise 
on the legal theory of profit motives. His interests 
are on the culture side of law as his teaching and his 
He appears here as a dexteraus 
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many papers evidence. 
writer as well as a knowing and erudite man. 

The task undertaken has baffled legal writers for 
Perhaps Dillon’s old volume called “Laws 
and Jurisprudence of [england and America,” Gray’s 
“Nature and Sources of the Law,” Pollock’s “First 
300k of Jurisprudence” and some of Pound’s books 
are the works best known to American lawyers in this 
field of history and evolution but they never gained 
many non-professional readers. Long ago Blackstone 
and Maine were read by the public. Zane’s “Story of 
the Law” and Wigmore’s “Panorama” are more recent 
efforts in popular veins. Controversial issues have 
always had spokesmen of the day who reached the 
public, like the classic Bentham and Argyll. Just now 
contemporaries like Frank and Arnold have stirred 
non-professional discussion. Nobody has ever quite 
succeeded in anatomizing law for the layman. He is 
hostile and the topic is hard going at best. Law is a 
complex of history, religion, philosophy, politics and 


centuries. 


raw empirical evolution emerging from an effort to 
discipline people and in the end those who understand 
it best, sense it better than they succeed in explain- 
ing it. 

The book before us deals first with “The Nature 
of Law,” describing how it comes about wherever two 
or three are gathered together and out of sheer need, 
as in the case of a whimsical desert island whereof 
W. S. Gilbert versified. Judges are evolved, and a 
system of ideas develops to guide the magistrates be 
cause the standards of behavior are too vague for 
application in all cases. Then we skim the history of 
courts, codes, procedure and ideas of what it was all 
about in Egypt, Iraq, Palestine, Rome, England and 
our own day. The “Insoluble Problem” of proving 
what men did and meant gets a sympathetic chapter. 
The author then, in a third part, deals with the chief 
conceptions, which in English we call property, torts, 
contracts and crimes. He nears the end with a chapter 
“Should lawyers be abolished” in which he confesses 
that we are always unpopular but pleads that we are 
trying to do our best and are probably indispensable. 
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The pages are crowded with examples, modern 
instances, references to plays, novels, current politics 
and people called “Robinson,” “Judge Smithkins,” 
“Benny the Dip,” “Jones” and “Jehu.” Technical 
words are almost taboo. 

The “Mr. Smith” of the title (who, we suspect, was 
invented by Bobbs-Merrill rather than Dr. Radin) will 
not read this book. He never reads this sort of book. 
If a “Mr. Smith” who was troubled by a damage suit, 
happened to read it, he would get some comfort but 
none of the information that he sought about his lawyet 
troubles. Many more inquiring mind, 
especially law students and people who think seriously 
about our muddled world, will read it and do so with 
pleasure and profit. 

The author is too committed to the definition of 
law, expressed by Holmes and now so fashionable, that 
law is simply a forecast of the decision of a magistrate. 
He cannot quite avoid referring to law obliquely as “a 
command” but tries to cling loyally to the former 
definition. Law as a “forecast” is a professional use of 
the word; as “command” it is a political use. The 
word has not one but many meanings and the chief of 
these holds a conception called “morals” or “‘goodness” 
or “God” closer in mind than it does any judge in a 
wooden chair. This commitment of the author tends 
to make his picture more superficial than need be. But 
such is our mood just now while we go about trimming 
off dead branches and decayed fruit from the tree. Law 
roots deep in the soil of human behavior. The people 
use the word “law” to mean the whole tree, not merely 
the stems above the soil. Those among us, like the 
reviewer, who are abashed before metaphysics, cannot 
shut their eyes to the fact that the substance of things 
hoped for flows in the sap of the tree of jurisprudence. 
Some other minor points on which my mind does not 
go along with Dr. Radin are unimportant in a popular 
book. 


persons of 


James GRAFTON Rocers. 
New Haven. 


The Private International Law of Succession in 
England, America and Germany, by Dr. Walter Bres- 
lauer. 1937. London: Sweet & Maxwell, Ltd. Pp. 339. 
Dr. Breslauer, a former member of the bar of the Court 
of Appeal and public notary in Berlin, has given us a 
very careful statement of the law of succession and 
matters therewith bound up in the private international 
law of England, the United States, and Germany. His 
method is essentially objective : he uses the best author- 
ities with critical judgment, and, by giving throughout 
examples to illustrate the rules which he deduces from 
them, he greatly adds to the precision of his views. 
The result is that, within the limits of his chosen sub- 
ject, which includés administration of assets, he has 
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produced a monograph of substantial value, worthy of 
full consideration by those engaged in the handling 
of issues of these types. Incidentally there is made 
apparent the painful discrepancy of treatment in the 
several laws, and, especially in the case of German 
law, the large number of matters which are still un- 
settled. The English rule of following precedent may 
have disadvantages, but at least it permits of definite 
conclusions as to what the law in any matter actually 
is, even if it deprives counsel of the possibility of induc- 
ing the court to accept a new reading thereof. 

Dr. Breslauer gives his authorities in full, and, as 
examination shows, with great accuracy. He has not 
been induced to accept any of the recent writings on 
classification as invalidating the clear fact that the 
English and American Courts accept the only sensible 
working plan of adopting, with one exception, the lex 
fori as the criterion whether a particular rule is a rule 
of substance or of procedure, and decide domicil accord- 
ing to their own views. He recognizes also that the 
view of the English Courts as to renvoi is now def- 
initive, and that the efforts of critics to prove the 
judges wrong are little likely to be regarded by those 
who have practical experience in the administration of 
law. The English view has the invaluable result (p. 
18) of diminishing the number of cases in which Courts 
are required to apply a foreign law which would deem 
itself inapplicable. This, of course, is one of the mat- 
ters in which English and American law, as formulated 
in the final form of the Restatement, go furthest apart. 
His comparison of the various rules of domicil is accu- 
rate, but it may be noted that the English rule which 
insists that domicil is the criterion of divorce jurisdic- 
tion has had to be circumvented by allowing divorces 
to be decreed in Indian and many colonial Courts of 
persons of English or Scottish domicil; so impossible 
is it to compel human relations to adapt themselves to 
legal categories. As regards nationality the author is 
no doubt right in his conjecture that the English Wills 
\ct, 1861 would be applied impartially to any person 
who had*British nationality without regard to his pos- 
sessing also another nationality: Kramer v. Att.-Gen. 
| 1923] A. C. 528 merely establishes that, if a British 
subject has also German nationality, he suffers the 
penal consequences as to property imposed by special 
war legislation on Germans. 

Of the few mistakes may be noted that on p. 157 
where Dicey is stated to deny the validity in respect 
of capacity, of a will executed by a person under 
incapacity in country A who dies domiciled in country 
B, under the law of which the will is prima facie valid. 
In fact Dicey (p. 823), while citing Story who denies 
validity, prefers the view of Westlake who accepts such 
a will as valid. Nor is it probable, as contended (pp. 
158, 166), that the Wills Act, 1861, s. 3 operates in 
respect of wills of foreigners not domiciled in England, 
so as to render valid a will executed in English form 
in Englaiia by a German who dies domiciled in an 
American state which does not accept the lex loci actus 
if it difters from the lex domicilii and requires three 
witnesses. It is contrary to the whole principle of 
English iaw to arrive at a result differing from that 
of the domicil, and the restriction of s. 3 of the Act to 
the case of foreigners who die domiciled in England is 
entirely in keeping with that principle: English Acts, 
save those of very recent date, ignore issues of domicil 
in drafting. Nor is it laid down in English law (p. 
287) thai an ancillary administrator must not pay over 
the net balance to the administrator of the domicil if 


that would mean that the latter would pay debts therein, 
which in England cannot be paid in administration be- 
cause they are time-barred. Jn re Lorillard |1922| 
2 Ch. 638 is merely a case in which the Court of Appeal 
refused to overrule the discretion of the Court below 
which authorised distribution of the estate by the 
ancillary administrator: it does not require such dis- 
tribution to be made, and it is very difficult not to agree 
with Mr. Beale (Treatise, p. 1566) that the discretion 
was there abused. It is patent that to pay debts valid 
in the domicil is the most proper use to be made of the 
surplus funds of a person deceased. 
London, England. A. BERRIEDALE KEITH. 


The British Yearbook of International Law 
(1937), by Humphrey Milford. 1937. New York: 
Oxford University Press. Pp. 282. This volume 
(already reviewed in the JouRNAL for its general con- 
tents) contains three important articles on the Conflict 
of Laws. The first is by J. H. C. Morris, Fellow and 
Tutor of Magdalen College, Oxford, on the subject of 
“The Law of the Domicil.” It is actually confined to 
the meaning of the law of domicile where it comes into 
conflict with the law of nationality, which has been 
accepted by a large number of countries in the solution 
of certain problems of the conflict of laws, especially 
in the law of succession and family law. The question 
thus presented is that of renvoi. Should the law of 
the domicile be regarded as referring to the foreign 
law inclusive or exclusive of its rules of the conflict 
of laws? If the decedent, an Englishman, was dom- 
iciled in France and the succession to movables is in 
issue, should the English courts apply the French rules 
of intestate succession (French local law, exclusive of 
the French conflicts rule) or should they take into con 
sideration the fact that the French courts have a dif- 
ferent conflicts rule, namely, that of nationality gov- 
erning in the case of intestacy? In case the latter 
alternative is to be followed the question arises whether 
this leads to the application of the English rules govern- 
ing intestate succession or whether the English court 
should decide the case as the French courts would 
decide the same. In the latter eventuality, it would 
be led to apply the French rules governing intestate 
succession for the reason that the French courts inter 
pret their conflicts rule governing succession (lex 
patriae) in the renvoi sense. Their reasoning would 
be as follows: The decedent being an Englishman by 
nationality, we have to apply English law, but as the 
English conflict rule is the lex domicilii and the de- 
cedent was domiciled in France, this refers us back to 
the local French provisions governing intestate succes- 
sion. Under the facts assumed, the ultimate result 
would be the same as if renvoi were unknown in both 
England and France. The English decisions have 
leaned in favor of recognizing the renvoi doctrine in 
the matter of intestate succession but they have been 
uncertain in their attitude and obscure in their reason 
ing. Morris takes issue with Dr. Cheshire’s contention 
(51 L. O. R. 76, at 77)' that the matter has been set 
at rest by the modern cases of Re Annesley [1930] 
1 Ch. 377, Re Ross [1926] 2 Ch. 692 and Re Askew 
[1930] 2 Ch. 259. He submits that Re Ross is the 
only case which really supports the proposition that 
the “law of the domicile’ means the law which the 
courts of the domicile would apply to the domiciled 
person and that the case was wrongly decided. 

The second article, by D. J. Llewellyn Davies, 





1. Compare Cheshire, Private International Law (2nd ed 
1938), 45-67. 








550 AMERICAN BAR ASSOCIATION JOURNAL 





Reader in Law in the University of Birmingham, gives 
an interesting account of “The Influence of Huber’s 
De Conflictu Legum on English Private International 
Law,” together with the text of Huber’s treatise and 
its translation into English. Davies stresses the point 
that Lord Mansfield was directly responsible for mak- 
ing the works of the Dutch jurists on the subject of 
the conflict of laws known to the English courts. He 
expresses the opinion that the first occasion on which 
the conclusions of Huber were discussed was in the 
case of Robinson v. Bland (2 Burr. 1077) in 1760. 
The theory of vested rights underlying in Huber’s 
treatise has had a large following in England and 
America and is still the basis of the Restatement of the 
Conflict of Laws by the American Law Institute. 

The third article, by F. A. Mann, entitled “Proper 
Law and Illegality in Private International Law,” con- 
tains a strong argument in favor of the application of 
the law by which the parties reasonably intended to 
contract. At the outset, the author takes issue with 
such writers as Westlake and Cheshire in England and 
Beale and Goodrich in the United States who reject 
the intention theory, stating that the principle is firmly 
established by the English courts and by the courts of 
nearly all other countries of the world. The substance 
of the article is devoted to a consideration of the two 
exceptions to the general principle, mentioned by Dicey 
and others, namely, first that a contract (whether 
lawful by its proper law or not) is invalid if the creating 
thereof is unlawful by the law of the country where it 
is made; second, that a contract (whether lawful by 
its proper law or not) is invalid in so far as the per- 
formance of it is unlawful by the law of the country 
where it is to be performed. Regarding the first ex- 
ception, the author holds that it is not only based on 
unconvincing arguments, but also that its working is 
unsatisfactory. He submits, therefore, that the sub- 
jective theory of the proper law, properly understood, 
should suffice to afford a satisfactory solution subject 
to the rule that contracts valid by the proper law will 
not be enforced if they violate a strong English public 
policy. Examining the English decisions, he concludes 
that the solution suggested is not yet barred by the 
authorities. As regards the second exception, con- 
cerning the influence of the lex loci solutionis, the 
author admits that it may govern the matter of per- 
formance. He points out also that in many cases the 
law of the place of performance is the proper law of 
the contract. The other cases cited in support of the 
exception the author claims fall within two principal 
categories—cases that really turn on the question of 
public policy and cases falling under the head of the 
doctrine of impossibility of performance in the munic- 
ipal English law of contracts. The conclusion reached 
is that the second exception to the general rule should 
be excluded from the conflict of laws and relegated to 
the law of contracts 


E. G. 


LORENZEN. 
Yale School of Law 


Die Rechtslage Deutscher Staatsangehériger im 
Ausland, by H. Emmerich and John Rothschild. 1937. 
Haarlem, Holland. Well known political events in Ger- 
many have caused a great number of German citizens 
to seek a new home abroad. They are frequently faced 
with legal questions of various kinds. The authors have 
tried to write a guide book which may enable the 
advisers of these emigrés to give them a sort of legal 


first aid. The book contains the principles of the con- 
flict of laws, of corporation law and the law of trusts, 
of taxation, of the position of aliens, of the restrictions 
with regard to payments abroad or in foreign currency, 
of the law of citizenship and the regulations with re- 
spect to passports and residence permits, and finally of 
the law of extradition. The authors confine their treat- 
ment to Switzerland, Austria, Czechoslovakia, France, 
selgium, the Netherlands and Great Britain. This, of 
course, will reduce the interest for the American pub- 
lic, apart from the fact that the book is written in Ger- 
man. But the chapters which deal with the restric- 
tions on payments out of Germany, the position of 
realty in Germany owned by foreigners and the dis- 
cussion of the new marriage laws might be useful. 

To be sure, the book might be also helpful for 
general guidance concerning foreign law, particularly 
in the field of conflicts, if one should look for quick 
information, though the reviewer is skeptical in this 
respect, the treatment being too sketchy. The value 
of the book is, however, impaired by the incomplete 
references to the authorities relied upon and the lack 
of reference to or at least of a bibliography of trea- 
tises and special studies to be consulted. Secondary 
source material, not always up to date, and second 
hand citations seem too heavily depended upon. This 
suspicion is awakened at the outset for in the list of 
abbreviations which follows the Preface the authors 
explain that “Giur. It.” (which is the standard abbre- 
viation for the leading Italian periodical Giurispru- 
denza Italiana) stands for “Giurnale Italiano.” This 
error shows, furthermore, that they evidently are not 
very familiar with the language, because in Italian, 
only the word “giornale” exists. The suspicion is in- 
creased, when one reads that the authors cite as au- 
thority for the proposition that in Italian law the reser- 
vation of title by the vendor is operative in the bank- 
ruptcy of the vendee, “Cass. 5.1.1912.” At this period 
Italy possessed several courts of cassation. The deci- 
sion referred to is by the court of cassation in Rome. 
As proper authority a decision of the later created uni- 
fied Cassazione del Regno should have been cited, 
e.g. Cass. Reg. Jan. 24th, 1927 (1927 Giur. It. I. 250) 
or Cass. Reg. July 14th, 1930 (1931 Giur. It. I. 145). 
The book contains also a great many other errors and 
omissions which need not be listed here, cf. the review 
by Mezger (1937) 4 Nouvelle Revue de Droit Inter- 
national Privé, 671. The tremendous scope of the 
undertaking makes these shortcomings understandable. 
But do they not speak against the usefulness of such 
type of books ? 

STEFAN A. RIESENFELD 

Cambridge. 

American Family Laws, by Chester G. Vernier. 
Vol. V. 1938. Stanford University Press. Pp. xxiii, 
707.—As originally planned, Volume V of Professor 
Vernier’s study of American Family Laws would have 
completed the series. But because the collection and 
preparation of the enormous mass of material covered 
by these studies has been so prolonged, some of the 
material is already more or less aged; consequently a 
supplementary volume to bring the entire field up to 
date is to be expected within the reasonably near fu- 
ture. For the sociologist and the social worker Vol- 
ume V, which has just appeared from the press, wil! 
probably rank as the high point of this whole study 
since it includes “incompetents” and “dependents” 
which are the particular province of professional social 
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work. Infants, aliens, drunkards, and insane persons 
constitute the topics around which this particular col- 
lection of material centers. This volume measures up 
with its predecessors, and stands as a truly magnifi- 
cent monument of patient, exact scholarship. Yet it 
is more than an objective analysis of common and sta- 
tutory law, for it includes also a study of trends, a 
criticism of certain apparent inadequacies, and rec- 
ommendations for improvement. The methodology of 
presentation follows the pattern set in foregoing vol- 
umes, namely, the inclusion of citations and statutes, 
case references to legal journals, texts and monographs 
and tabulations of significant statutory material. 

As a sample of the methods followed by Professor 
Vernier and his staff may be cited the treatment ac- 
corded young children charged with crime. In this 
section the authors state first the common law, then 
they show how modern law has departed radically 
from the common law in the matter of procedure. In 
analyzing this general legislation they divide the stat- 
utes into three sections, namely, criminal responsibility 
of infants, special procedure for juvenile delinquents, 
and miscellaneous criminal provision relating to mi- 
nors. In the Statutory analysis it appears that 49 
American jurisdictions have attempted to remedy the 
inadequacy of the common law procedure by enacting 
juvenile court laws. On this point the authors con- 
clude: “Statutes defining the criminal responsibility 
of infants, and those dealing with juvenile court pro- 
cedure, have not yet been well co-ordinated. For ex- 
ample, it is foolish to talk of the criminal responsibility 
of children under the age of fourteen years, when such 
children are subject only to the jurisdiction of the juve- 
nile court, which is generally not recognized as being a 
criminal court. The effectiveness of the juvenile court 
has been reduced greatly because of the narrow confines 
of its jurisdiction over juvenile delinquents both in re- 
spect to age and in respect to the exclusiveness of its 
jurisdiction with the age limit fixed. Yet, despite 
these handicaps, the juvenile court unquestionably rep- 
resents the greatest single development of the present 
century in the field of child legislation.” 

The authors’ conclusion on the general subject of 
infants indicates the refreshing realism which marks 
this whole series of studies in American Family Law: 
“The plethora of statutory enactments relating to the 
subject of infancy makes any general comment ex- 
tremely difficult. A great majority of the statutes 
simply paraphrase common-law rules. However, legis- 
lation establishing the juvenile court system, child la- 
bor legislation, and, to some extent, legislation in the 
field of infants’ contracts and conveyances, has made 
notable changes in the old common law. Much of the 
legislation is piecemeal and inadequate. But progress 
has been made. It is to be hoped that future legislation 
will remedy present defects and inadequacies.” 

Even in so comprehensive a work as this it was 
manifestly impossible to include every topic such as 
the many statutes for the protection of minors (statutes 
relating to prostitution, kidnapping, lotteries, liquor, 
firearms, vagrancy, cruelty, also constitutional and stat- 
utory provisions, relating to such general topics as 
school attendance, curfew regulations, orphan asylums, 
guardianship, procedure, age requirements for various 
professions). 

Amongst the miscellaneous topics with regard to 
children one of the most significant is that which con- 
cerns infants as witnesses. On this point the authors 
conclude: “Despite the number of statutes relating to 


infants as witnesses, such statutes generally have made 
no important changes in the common law. The real 
test of whether an infant is competent to testify as a 
witness still lies in the sound discretion of the trial 
court. The motive underlying any legislation ought 
to be that if an infant possesses information, such in- 
formation should come before the court to be evaluated 
according to its worth. Statutes which arbitrarily ex- 
clude the testimony of children under a certain age de- 
serve no approval. Also, statutes which exclude the 
testimony of children qualified to testify, but lacking 
in theological understanding of the nature and obliga- 
tions of an oath, appear out of place in modern law. If 
the trial court is convinced that an infant possesses the 
intellectual and moral qualifications necessary to give 
trustworthy testimony, such testimony should be re- 
ceived, even though the infant is ignorant of the nature 
and obligation of an oath.” On this point one of the 
most interesting statutes, namely, that of Hawaii, may 
be cited. According to the Hawaiian law the court 
may receive evidence of any minor notwithstanding 
he may be destitute of knowledge of God or of any be- 
lief in religion or of a future state of rewards and pun- 
ishments. 

In the treatment of the problem of the alien, the 
authors’ obvious realism is in evidence. He concludes 
that the majority of jurisdictions have not placed aliens 
on equality with citizens, but the bulk of legislation 
has. modified, in varying degrees, the strict common- 
law rule which permitted the sovereign to forfeit the 
interest of an alien in real property; the modern ten- 
dency has been towards greater equality for the alien 
except “for the wave of restrictive legislation which 
recently has invaded several western states.” Statutes 
of fifteen jurisdictions have modified the common-law 
by abolishing in varying degrees the disabilities of 
aliens with respect to their marital rights. In spite of 
the liberalizing tendency of the law, Professor Vernier 
concludes that legislation still is subject to the criti- 
cism, that it is so often not definite and certain. It is 
ambiguous because carelessly drawn and piecemeal in 
character. It is also subject to criticism because in some 
states the legislation has been passed with “the evident 
purpose of discriminating against aliens to the fullest 
extent possible.” It is his opinion that some of the 
statutes will probably be held unconstitutional when 
tested. 

On the subject of drunkards Professor Vernier 
concludes that the legislation as a whole is satisfactory ; 
because courts have generally solved so ¢orrectly ques- 
tions of the contractual and tort liability of drunkards, 
detailed legislation would be superfluous. 

In the matter of the insane the author concludes 
that the diversity of legislation makes it difficult to 
offer any general comment: Nevertheless, it is appar- 
ent that the statutes generally “evince a definite ten- 
dency to escape from the theories and terminology of 
the older common law. Recent statutes, particularly, 
have adopted a number of medical aids and terms, and 
have shown a willingness on the part of legislatures to 
benefit by the knowledge of insanity offered to them 
by modern science. Such statutes deserve high praise.” 
Professor Vernier states it tersely that such definitions 
found in the majority of existing statutes simply clutter 
up the books without serving any useful purpose. His 
recommendation for improvement brings out the in- 
defensible nature of those statutes which simply pro- 
vide for a jury trial or trial before the court or judge. 
This is in line with general present-day social thought 








that would no more try a person for insanity than for 
smallpox or rheumatism. Professor Vernier concludes 
that although modern legislation on insane persons rep- 
rents a laudable advance from common-law procedure, 
nevertheless those jurisdictions which require medical 
testimony need to take a further step and provide for 
examination “by a psychiatrist or other physician 
skilled in the diagnosis of mental rather than of physi- 
cal disease.” 

It may be, as Professor Vernier holds, that a com 
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parative survey such as this should be made periodi 
cally, say at least every 25 years; but it is safe to say 
that in the preparation of any further survey, his work 
will remain a notable example of how such work should 
be done. Meanwhile, it stands as a monument for the 
serious student of contemporary social problems 
whether sociologist, lawyer, legislator or good citizen. 


ARTHUR J. Topp 


Northwestern University. 


Summaries of Articles in Current Legal Periodicals 





By KENNETH C. SEARS 


Professor of Law, University of Chicago 


ADMINISTRATIVE LAW 


DMINISTRATIVE Procedure Before the Na 
A tional Labor Relations Board, Benedict Wolf, 

5 The U. of Chicago L. Rev. 358. (Ap. '38; 
Chicago, III.) 

Mr. Wolf appears to have written a thorough re 
view of the procedure of a much criticised board. The 
point of view seems to be objective, although it is likely 
that some will think him a partisan. Formerly he was 
secretary and chief trial examiner of the National La- 
bor Relations Board. The discussion of the procedure 
is introduced by a brief survey of the substantive pro- 
visions of the legislation creating the board. Appar- 
ently most of the criticism is really directed at the pur- 
pose of the legislation and the fact that the board has 
been diligent in executing the purpose. The bulk of 
the article describes the administrative set-up of the 
board and its procedure in the two main phases of its 
work, i.e., complaint cases and representation cases. 
The procedure is elaborate and designed to preserve all 
essential procedural rights and yet avoid many of the 
formalities and delays of court procedure. In fact, the 
labor board seems to be an administrative tribunal in 
the best sense of the expression. Also it appears to 
have been efficient. Has it been fair in its decisions? 
This, the author does not discuss. Who is ready to 
offer an objective study on this important point? 


DAMAGES 

Recent English Decisions in Damages for Injuries 
Ending in Premature Death, John E. Hannigan, 18 
Boston U. L. Rev. 275. (Ap. ’38; Boston, Mass.) 

“A new rule of the common law of damages for 
tort has just been recognized in England.” It is the 
result of Flint v. Lovell, where the plaintiff, seventy 
years old, but enjoying life with gusto while living on 
a competence, was injured. Doctors testified that he 
would have lived ten years or more if he had not been 
injured but that he could not live over a year on ac- 
count of the injury. So, plaintiff collected £400 for the 
pain and expenses of the injury and £4400 “for loss 
of the future amenities of a vigorous and protracted old 
age, lost through a tortious shortening of his life.” The 
uncertainty of this rule is shown by the admission of 
the plaintiff’s counsel in court, in a later case involv- 
ing the same rule, that his client Flint was still alive 
“and apparently doing well” three and a half years 


after his injury. Meantime this new rule has been 
applied in other recent English cases, including a case 
where the injured person died four days after the in 
jury and was unconscious most of the time during the 
four days, and also a case where the injured person 
died instantly, as far as could be known. Yet “no 
American court has recognized that the wrongful de 
struction of the mere right to live may be measured 
and should be compensated.” 


GOVERNMENTAL ADMINISTRATION 

The Relationship of the T V A to the Comptroller 
General, C. Herman Pritchett, 15 Tennessee L. Rev. 
265. (Je. ’38; Knoxville, Tenn.) 

Recent publicity and the pending investigation of 
the T V A make timely this part of a dissertation on 
the Tennessee Valley Authority. In establishing the 
corporation it was intended by Congress that it should 
have “the essential freedom and elasticity of a private 
business corporation.” But as we read we learn that 
the Comptroller General has insisted upon and to a 
very large extent has succeeded in compelling the 
T V A to submit to the control that he exercises over 
the expenditures of the usual governmental bureau. 
Yet, with all his success, the Comptroller General has 
not made an audit report of the T V A since the fiscal 
year 1934. In spots the story becomes complicated, to 
be wholly understood, perhaps, only by those familiar 
with the methods of accountants. Thus it becomes easy 
for men like Senator Bridges, “with characteristic in- 
accuracy” to obtain the headlines with sensational 
charges. The problem raised is important and was in 
volved in the reorganization bill which was defeated by 
emotional clamor. But the defeat did not solve the 
problem. 


LAW PRACTICE 

The Case Against Unauthorized Practice of Law, 
Allan Greenberg, 18 Boston U. L. Rev. 298. (Ap. ’38; 
Boston, Mass.) 

“It is a rare phenomenon in the history of juris 
prudence for a body of law on a particular subject of 
consequence to crystallize within the space of ten 
years.” After a brief review of the doctrine of the “in- 
herent” power of the courts to regulate the practice of 
law, there is consideration of the developments that 
forbid the corporate, practice of law by collection agen 
cies, banks and trust companies, and service companies 








Laymen meet with a similar denial. Of the remedies 
that make these denials effective, contempt proceedings 
and the injunction are the most popular. Quo war- 
ranto and prohibition have been used. The great ma- 
jority of the courts have not yet determined (1) 
whether corporations have the right to appear through 
agents, who are not lawyers, in their own litigation; 
and (2) whether laymen or corporations may practice 
before administrative tribunals. However, of three 
New York cases on the first proposition, two denied 
the right. On the second proposition, Missouri, Ohio, 
and Illinois have held that practice before adminis- 
trative tribunals is law practice which must be limited 
to lawyers ‘ 


LEGAL HISTORY 
Justice Miller and the 
Charles Fairman, 23 Iowa L. 
lowa City, Ia.) 
The legal profession has the opportunity of read- 
ing in advance what is to be, apparently, a part of a 
forthcoming book by the author on “Justice Samuel F. 
Miller and the Supreme Court, 1862-1890.” The au- 
thor has an attractive style and it seems to be a fair 
guess that the book will be well received except pos- 
sibly by the type of lawyer who does not like even hon- 
est realism about members of the United States Su- 
preme Court. Mr. Justice Miller was an interesting 
and forceful personality and he wrote many letters 
which have been made available to the author. These 
letters alone should make the biography of general in- 
terest to those interested in the history of a powerful 
institution. The present article is confined mainly to 
a discussion of the decisions of the Court upon the 
bond issues that plagued the middle west during the 
railroad boom following the civil war. Justice Miller 
voted in favor of the debtors and expressed some ideas 
that are not yet accepted in conservative circles. Per- 
haps of more interest is the attitude of Mr. Justice Mil- 
ler toward his brother-in-law, a prominent practitioner. 
He confided to lim information concerning the Court’s 
business and gave him advice about pending litigation 
that apparently could be considered as possibly future 
business of the Supreme Court itself. Judged by pres- 
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ent day profession, at least, this does not appear to 
have been commendable action by Justice Miller. 


LEGAL HISTORY 

Four Letters of Mr. Justice Field, 47 Yale L. Jour. 
1100. (My. ’38, New Haven, Conn.) 

The four letters were written to John 
Norton Pomeroy, the author of the treatise on equity 
jurisprudence. They were acquired by the University 
of California from the widow of John Norton Pom- 
eroy, Jr. Comments of the greatest general interest 
are (1) approval of the policy of Chinese exclusion 
and the statement of his opinion that this country “was 
made” not for all races but for the Caucasian race; 
(2) criticism of the Repudiation Cases whereby vari- 
ous Southern States were not compelled to pay the 
debts of the carpet bag regimes; (3) disclosure that 
he had sent to Pomeroy “certain” memoranda of two 
judges of the Supreme Court apparently dealing with 
the San Mateo tax case, the decision of which was post- 
poned until the following term; and (4) expression 
that if he had been elected President he “would have 
placed on the Bench able and conservative men and 
thus have brought back the decisions of the Court to 
that line from which they should not have departed 
and thus, as I believe, have contributed something 
toward strengthening and perpetuating our institu- 
tions.” Thus it appears that the cat is out of the bag; 
Mr. Justice Field also had his ideas about packing the 
Court. 


Professor 


LEGAL PHILOSOPHY 

Realism, What Next? Walter B. Kennedy, 7 
Fordham L. Rev. 203. (My. ’38; New York, N. Y.) 

The first installment is brief and consists of an 
attack upon the American realist school of thought in 
general and particularly upon Professor Thurman W. 
Arnold, now in the Department of Justice as an as 
sistant attorney-general. If Arnold has made you 
angry with his iconoclasm, here is your opportunity 
to enjoy a sarcastic criticism of his mode of thinking. 
“A survey of Arnold’s books reveals that he contests 
the validity of all principles of right and justice and the 
utility of reason.” 





JUNIOR BAR NOTES 


F the indications of advance registrations are borne 
out, the Cleveland meeting will be the largest in 
Conference history. Not than five hundred 
members are expected when Chairman Vernon turns 
the first session over to Harold Wahl on July 24th. 
The principal business of the annual meeting will 
be the drafting of next year’s program. Each mem 
ber in attendance will be expected to give the views 
of his community as to what the Conference should do. 
The Conference will be greatly aided in its delib- 
erations by the returns to the questionnaire on pro- 
gram sent by Donald Hatmaker’s Activities Commit- 
tee. These returns are analyzed in the report of the 
Committee, which, with other Committee reports and 
the advance program of the meeting, will be sent to the 
Conference members within a few days. 
Ronald Foulis and his Program Committee have 
packed the two sessions and luncheon of the Conference 
There will not be a dull 


less 


with interesting activity 


moment 


No dull moments will be possible, either, between 
sessions. William C. Warren and James Arthur Glea- 
son, who are Chairman and Vice-Chairman respec- 
tively of the Arrangements Committee, composed en 
tirely of junior members of the Cleveland Bar, have 
seen to this. Teas, suppers, the Conference dinner 
dance—a now famous institution drawing heavily on 
senior ranks,—fill almost all the other hours of three 
days. The Conference will, before it breaks ranks on 
Wednesday afternoon, July 27th, have many reasons 
to be grateful to the Arrangements Committee, the 
other members of which are: Horace Andrews, Jr., 
Fred Baldwin, Frederic Cross, Clark Denny, John 
Duncan, William Edwards, Brookes Friebolin, Harry 
=. Green, John C. Morley, Everett D. McCurdy, J. 
ross Paton, Sheldon Reynolds, C. F. Taplin, Jr., and 
William L. West. 

* * 

Chairman Vernon has completed the personnel of 

the remaming convention committees. Serving with 








Chairman Pratt Kesler of the Elections Committee will 
be Harold Bredell, Indianapolis; William T. Davis, 
Los Angeles; Bennett W. Carrington, Kansas City; 
Leon Dreskin, Newark, New Jersey; and Leo N. Mc- 
Guire, Washington, D. C. 

On the Rules Committee will be, in addition to 
Chairman Philip H. Lewis of Topeka, Allen Melton, 
Dallas; Joseph D. Calhoun, Media, Pennsylvania ; 
Francis L. Cross, San Francisco; Jerry H. Glenn, 
Little Rock; Oliver P. Stockwell, Lake Charles, 
Louisiana; and Stewart Honeck, Milwaukee. 

Howard Cockrill, Chairman of the Resolutions 
Committee, will be aided by Frank Pace, Jr., Little 
Rock; Harley A. Watkins, Toledo; Donald F. Hyde, 
Detroit; W. G. Troxler, Miami; Robert G. Burke, 
New York City; and John J. Sirica, Washington, 
am G. 

Chairman Cockrill advises that no resolutions have 
yet been presented to him for advance consideration. 
He points out that the-committee will be able to hold 
only about four hours of open hearings, and that the 
work of the committee will be facilitated, and more 
complete attention to each resolution will be possible, 
if persons having resolutions send them to him, in 
quadruplicate, in advance. Mr. Cockrill’s address is 
&25 Pyramid Building, Little Rock, Arkansas. 

* * 

Each of the nineteen junior bar groups affiliated 
with the Conference is expected to send its full com 
plement of delegates to the convention. Credential 
cards have been sent to each organization by the Sec- 
retary. A list of the Conference’s affiliates follows : 

Junior Barristers of the Los Angeles Bar Asso 
ciation; Junior Bar Section of the Hollywood, Cali- 
fornia, Bar Association; Junior Bar Section of the 
Greene County, Missouri Bar Association; Junior 
Section, Women’s Bar Association of the District of 
Columbia; Junior Bar Section of the Florida Bar As- 
sociation; Junior Bar Conference of the State of Cali- 
fornia. 

Younger Members of the Chicago Bar Associa- 
tion; Junior Bar Conference of the Pennsylvania Bar 
Association; Junior Bar Section of the South Dakota 
Bar Association; Junior Section of the Tennessee Bar 
Association; Junior Bar Section of the Bar Associa- 
tion of St. Louis; Junior Bar Section of the Ohio State 
Bar Association; Junior Bar Association of the Ala- 
bama State Bar Association. 

Arkansas Junior Bar Association; Section on 
Younger Members Activities of the Illinois Bar As- 
sociation; Polk County, Iowa, Junior Bar Associa- 
tion; Junior Bar Association of the Iowa State Bar 
Association; Junior Section of the New Jersey State 
Bar Association; and the Junior Section of the Bar 
Association of the District of Columbia. 

Affiliation papers have recently been requested by 
the very live Junior Bar Association of Little Rock, 
Arkansas. Other groups desiring to affiliate and send 
delegates to Cleveland should get their applications in 
promptly. Forms will be sent on request by the Secre 
tary. 

* * 

Announcement of its completed affiliation with the 
Conference was one of the features at the ten year 
“birthday party” of the Junior Barristers of the Los 
Angeles Bar Association held on Friday, June 3. 

Many of the past members of the Executive Coun- 
cil and those who had contributed to the success of 
this pioneer junior bar organization gathered with the 
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active membership for an afternoon of sporting events, 
followed by a dinner. At the dinner honors were be- 
stowed on various men, among whom was Hubert T. 
Morrow, founder of the Junior Barristers. A telegram 
from the Secretary of the Conference advising that the 
Executive Council had unanimously approved the Bar- 
risters as an affiliate organization was, according to 
Harold Schweitzer, received with applause, which “in- 
dicated the interest and enthusiasm the Junior Barris- 
ters have in the American Bar Association.” 
* * 

Increased membership, investigation of the high 
cost of law books, and bar unification constitute the 
three point program recently adopted by the Junior 
Section of the Florida Bar Association, of which 
Harold Wahl, Conference Vice-Chairman, is Presi- 
dent. The Committee on Law Books has made ex- 
haustive studies, and hopes to present definite plan at 
the midwinter conference of the Section. The Unifica- 
tion Committee reargued before the Supreme Court of 
Florida the bar regulation question on May 3lst, with 
Mr. Wahl and John Dickinson, Committee Chairman, 
arguing for the Junior Section and President Ed. R. 
sentley, Martin Carabello, retiring president, and Giles 
Patterson, Unification Committee Chairman, arguing 
for the parent Association. 

* * 


A campaign to get on the ballot in the November 
elections a proposed Constitutional amendment ex- 
pressly empowering and requiring the Supreme Court 
of Arkansas to regulate the bar is being conducted 
under the leadership of Howard Cockrill of Little 
Rock for the Arkansas Bar Association. Attempts of 
the Association to have the legislature provide for an 
integrated bar having failed repeatedly, the Associa- 
tion is trying to get the 20,000 signatures necessary to 
bring before the people a Constitutional amendment. 

The Kansas Junior Bar Conference, at its annual 
meeting held at Wichita on May 26, elected R. E. Let- 
ton of Pittsburgh, State Chairman to succeed Philip H. 
Lewis. Other officers elected were: C. Harry Hughes, 
Manhattan, Vice-Chairman; John H. Hunt of Topeka, 
Secretary; and Paul Ward of Hays, James M. Scott 
of Kansas City, Kansas, and Earl W. Kay of Topeka, 
Councillors at large. LaVergne Guinn of Dallas, 
Texas, was the principal speaker at the banquet fol- 
lowing the meeting. 

Reorganization of inferior courts, with emphasis 
on limiting jurisdiction of justices of the peace, was 
among the recommendations made by the Kansas Con- 
ference. It also passed resolutions calling for uniform 
adoption throughout the state of county courts, rec- 
ommended that a special committee be appointed to 
study the question of adoption of a uniform code of 
practice before administrative tribunals and created a 
special committee to continue study of the question 
of “selection of judges, rather than election.” 

Hon. Frank J. Hogan of Washington, D. C., who 
on May 13 was nominated by the State Delegates for 
the office of President of the American Bar Associa- 
tion, was the guest and principal speaker at the annual 
meeting of the Junior Bar Section of the Bar Associa- 
tion of Arkansas held at Hot Springs on April 29 
and 30. 

At the meeting, C. F. Huie, of Arkadelphia was 
elected Chairman and Cooper B. Land and Edward 
Bennett were made Vice-Chairman and Secretary- 
Treasurer, respectively. 


PAUL F. HANNAH, Secretary 
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MAGNA CHARTA AND THE JURY SYSTEM 





Derivation of Jury System from Magna Carta Termed by Pollock and Maitland “The Great 

Distortion of History’—Unnatural Construction Given to Words of That Instrument through 

Natural Tendency of Lawyers of a Later Day to Explain What Was Unfamiliar in the Great 

Charter by the Surroundings of Their Own Time—Suggestion Made That It Was Also 

Largely Due to the English Desire to Have a Venerable Source for This Highly Appreciated 

Institution—Diametrically Opposite Constructions of Phrase by the United States Supreme 
Court—Historical Background, etc. 


By Hon. Jonn H. Hatcuer 
Justice of the Supreme Court of West Virginia 


constitutional provision, (common to all the states), 

that no man shall be deprived of life, liberty or 
property without the judgment of his peers. The phrase 
“the judgment of his peers” is a literal translation of 
the Latin words “judicium parium suorum” occurring 
in Magna Charta. For this reason the Supreme Court 
of the United States, in Thompson v. Utah, accredited 
the jury system to Magna Charta, saying: “When 
Magna Charta declared that no freeman should be de- 
prived of life, etc, ‘but by the judgment of his peers or 
by the law of the land’ it referred to a trial by twelve 
jurors.” Fourteen years before that opinion the same 
court, in Hurtado v. California, stated: “The words 
nisi per legale judicium parium (Magna Charta) had 
no reference to a jury.” As the two statements are 
diametrically opposite, it would therefore seem “Quan- 
doque bonus dormitat Homerus” (at one time or other, 
good Homer nods). 

Other courts and authorities from Coke down 
have also nodded in regard to the connection of Magna 
Charta with the jury system. The early authorities gen- 
erally support Thompson v. Utah. The later writers 
generally support Hurtado v. California and scoff at 
the so-called guaranty of trial by jury in the Charter 
as a “most persistent fallacy,” ‘an unpardonable an- 
achronism,” etc. In their great work on English law 
Pollock and Maitland say: “In after days it was possi- 
ble to worship the words ‘nisi per legale judicium 
parium suorum vel per legem terrae’ because it was 
possible to misunderstand them.’’ Such division of au- 
thority points our attention at once to the historial set- 
ting of Magna Charta. 

That instrument was executed by King John of 
England in the year 1215. The deep darkness of the 
Middle Ages was breaking then, but the dawn was not 
at all luminous. Much of the history of those times 
is indefinite and much is tinctured by tradition. Hence, 
in commenting on that period, some generalization is 
unavoidable. John was one of the so-called Norman 
Kings, being a great-grandson of William the Con- 
queror. At that time the feudal system was in flower. 
The King was then what Louis XIV. of France later 
termed himself—‘the State.” All the land in England 
was, in theory, held under the King. He apportioned 
it among the greater lords who were responsible to him 
for a certain number of fighting men. Those lords sub- 
let portions of their land to tenants of greater or less 
degree, who rendered military service in part payment 
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of their fiefs. The sub-tenants were freemen, and were 
usually knights or classed as such. They constituted 
the main fighting force of the realm. They did no work. 
That was done by the underclasses, chief among which 
were the villeins, composing five-sixths of the popula- 
tion of England. Every baron of consequence had a 
castle from which he was practically “lord of all he 
surveyed,” until his survey was interrupted by some 
greater lord or the King. 

There were no professional lawyers then, what 
knowledge there was of law being possessed by a few 
churchmen. The primitive state of the law is demon- 
strated by the legal procedure. Strange to say, in view 
of the declaration of the Supreme Court in Thompson 
v. Utah, that procedure bears no likeness to the modern 
jury trial. The usual—perhaps the only—modes of 
trial were by witnesses, compurgation, ordeal and com- 
bat. In trial by witnesses the litigation was decided 
by all the people in the neighborhood who knew any- 
thing about the dispute either personally or from neigh- 
borhood talk. In trial by compurgation the decision 
went to the litigant who could produce the greater 
weight of oaths. The weight of an oath depended upon 
the wergild of the witness. Wergild was the value set 
by law upon a man’s life. In case of murder, the mur- 
derer’s family paid to the family of the dead man a 
certain sum of money in settlement of the crime. That 
sum was wergild. The plan was not without merit. 
The dead man’s family was compensated. The expense 
and hysteria of trial were eliminated. No fuss—no 
feathers. Wergild varied according to a man’s station 
in life. For example, the wergild of an ordinary churl 
or freeman was two hundred shillings. So the oath of 
a knight whose wergild was one thousand shillings was 
equal to that of five churls. It is naively recorded, 
however, that the oath of any English churl was con- 
sidered as weighty as that of two Welshmen. In trial 
by ordeal, the ordinary person was submitted to a 
shocking test such as contact with boiling water or red- 
hot iron. An ordeal was supposed to be under Divine 
supervision, and preparation for it was made by fast- 
ing and prayer. If the accused was innocent, it was 
thought that God would preserve him through the or- 
deal. Since the ordeal was conducted by churchmen, 
they imposed on an accused of their own number a 
very mild test, called “the ordeal of the accursed mor- 
sel.” “This,” says Lesser, “‘consisted in making the ac- 
cused person swallow a piece of bread placed on the 











altar with great ceremony * * * and accompanied with 
a prayer that it might choke him if he was guilty.” 

In trial by personal combat judgment went for the 
victor. This mode of trial was introduced in England 
by the Normans, was highly favored by the barons, 
who were men of war, and was used to settle prac- 
tically all manner of legal disputes. It does seem 
strange that the Englishmen of that period had not 
developed an efficient mode of trial. We are gazing 
backward, however, from the vantage of inherited in- 
formation. The heir should not regard his lineage with 
disdain. All prior ages have been ignorant of matters 
which are now quite commonplace. A striking illustra- 
tion of this statement is furnished by the Central 
American civilizations which flourished at or near the 
date of Magna Charta. The Mayas, the Taltects and 
Aztecs attained high levels of culture, and possessed 
great proficiency in architecture, stone carving, pottery 
and the textile arts. Yet, they were completely ignor- 
ant of iron, of the principle of the wheel and of the 
true arch. The Englishman of 1215 made common use 
of iron, the wheels and the arch, but they had no con- 
ception of determining a law suit solely on its merits. 

The protection of the law at best was poor enough 
then; but without resorting to any legal process, King 
John had been proceeding with force of arms against 
such barons as he pleased for purposes of pillage and 
oppression. Consequently, a majority of the barons 
banded together for their own preservation, cornered 
John at Runnymede and forced him to stipulate that 
he would proceed against them no more except upon 
the judgment of their peers or by the law of the land. 
Runnymede is pictured by an old chronicler as “a 
pleasant meadow by the Thames, where rushes grow 
in the clear water of the winding river and its banks 
are green with grass and trees.” John’s capitulation 
there was written in Latin and was entitled Magna 
Charta. 

In a burst of enthusiasm over the Charter, the 
great historian Green says: “The rights which the 
barons claimed for themselves, they claimed for the 
nation at large.” That quotation was selected because 
the assertion it makes is the thread suspending the jury 
system from Magna Charta. At that period, generally 
speaking, the sovereign oppressed the barons, and they 
in turn oppressed the common people. In an age of 
barbarous practices, the barons were notoriously rapaci 
ous. The chronicles of that time indicate no uprising 
of the people against the barons or the King. The 
people were prostrate. Only the barons themselves 
were in revolt. The people had no representation in the 
preparation of Magna Charta. The liberties of the in- 
surgent barons and even the lives of their leaders were 
at stake. For them under such stress voluntarily to 
have exacted concessions in favor of the common 
people, whom they contemptuously regarded as legiti- 
mate prey, would have exhibited a humanity having no 
support whatsoever in feudal history. It is true that 
the Charter uses the phrase “liber homo’ meaning free- 
man, as the one whose rights were thereby assured. 
The dictionaries agree, however, that the word free- 
man “has had various meanings at different stages of 
history,” and that “in old English law, the word de- 
scribed a freeholder or tenant by free services ; one who 
was not a villein.” The annals further disclose that 
only the dukes, earls, barons, knights and others who 
held knights’ fees were classed as freeholders at the 
time of the Charter. “The general body of freeholders 
were all pares (peers) * * * Indeed apart from that 
privilege of peerage, which applied as against the 
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crown, every freeholder was a baron, and in early times 
was so called.” The Encyclopedia Britannica, after 
criticizing the assertion of Green, says: “The villeins, 
who formed the majority of the population, got very 
little from it (Magna Charta) ; in fact the only clauses 
which protect them do so because they are property- 
the property of their lords—and therefore valuable. 
They got neither political nor civil rights under Magna 
Charta.” It therefore appears that Mr. Green was 
wrong; that Magna Charta was designed to protect 
the baronial class alone, and that any protection af 
forded the common people was incidental 

The Latin word par means an equal, and the or 
dinary translation of the phrase judicium parium would 
be the judgment of equals. Judicium parium, being a 
legal term, has a special or idiomatic meaning at law. 
just as many other legal phrases have. Take, for in 
stance, the expression “he puts himself upon the coun 
try.”” That expression is unintelligible to anyone not 
familiar with its idiomatic significance. At law it means 
that he submitted his case to a jury. The expression 
arose from the fact that originally the jury was em- 
paneled exclusively from knights who resided in the 
country. Judicium parium is commonly construed now 
to refer to the verdict of a jury. But at the time of 
Magna Charta, judicium parium had a different mean 
ing which was thoroughly understood throughout En 
gland and feudal Europe. That term then applied solely 
to the judgment of a feudal court. Every baronial pro- 
prietor of importance, attended by his knights (pares) 
had his court. The knights who were acquainted with 
facts relating to the litigation applied the law of the 
fief thereto, and pronounced the judgment. That judg 
ment was the judicium parium of Magna Charta—a 
judgment of equals, it is true, but the equals were 
always knights. At no time in the history of English 
jurisprudence has a jury ever rendered a judgment. And 
for a legal instrument such as Magna Charta to term 
the verdict of a jury a judicium (judgment )—the word 
used in the Charter—‘‘would have been as gross a 
blunder in 1215 (the date of the Charter) as it would 
be at the present time.”” A vestige of judicium parinum 
in its original significance still lingers in England in the 
right of a peer to be tried by the House of Lords on a 
charge of treason or felony. 

Hare, Crabb and other nodding authorities would 
strengthen their position through the words in Magna 
Charta “per legem terrae’ (by the law of the land). 
They claim the words referred to the common law sys 
tem, which comprehends trial by jury. They apparently 
believed the story that the common law came from that 
mystical period when the memory of man runneth not 
to the contrary. Evidently they had the conception, 
entertained by some, that the common law was so 
named because it was the law of the common people, 
and that the nucleus of the common law was formed 
sometime during the Dark Ages and of its own force 
grew, and grew, and grew, until it dominated the en 
tire realm. Their conception is legendary, just as leg 
endary, in fact, as the myth that William Tell shot the 
apple off the head of his red-cheeked boy, or that 
George Washington chopped the cherry tree and re 
fused to fib about it. 

While I harry that conception, your thought 
should travel slowly—very slowly. It should travel not 
by days, years or generations, but by centuries. The 
following narration of events will require but a few 
minutes. An equal number of centuries was required 
for the progression of those events. The common law 
did not spring from and did not derive its name from 
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the common people; and there was no system of law 
common to all of England when that country emerged 
from the Dark Ages (and commenced to have a na- 
tional memory). The laws were then tribal instead of 
territorial. In fact, every fief had its own customs and 
usages which were respected as laws in the local courts, 
There was no court with general jurisdiction over the 
local courts. There was in fact no unifying juridical 
agency until the subsequent ascendancy of the King’s 
Court (of which more later) under the Norman Kings. 
The jurisdiction of that court though very limited at 
first did extend over the entire kingdom. Such exten- 
sive jurisdiction made that court the only legal institu- 
tion ever in position to unify nationally the variant laws 
of the fiefs. That court after a long period of time did 
finally weld the local laws into a fairly uniform system. 
That system was common to all of England and for 
that reason became entitled the common law of En- 
gland. Professor Jenks says the common law is “the 
law of the royal court * * * It is judiciary law; the 
men who declared it were judges, not legislators, nor 
wise men of the shires.” “The custom of the King’s 
court is the custom of England and becomes the com- 
mon law,” say Pollock and Maitland. That result was 
not accomplished until long after the date of the Char- 
ter. The lex terrae referred to in Magna Charta was 
the law of fiefs in contradistinction to the arbitrary will 
of the King. That law as against his will was the real 
issue between the barons and John. 

Lex terrae naturally embraced trial by witnesses, 
compurgation, ordeal and battle. Some writers take the 
position that only those four modes of trial were com- 
prehended in the phrase of the Charter, per legem 
terrae. That position does not seem tenable. Certain 
sections of the Charter contain specifications relating to 
the assizes of the King’s court (established by Henry 
II, John’s: father), which at that time tried certain 
questions affecting real property. By those specifications 
the barons recognized trial by the assize as lex terrae, 
along with judicium parium. The assize deserves con- 
sideration because later it played some part in the for- 
mation of the jury system. “Assisa vertitur in juratam.” 
(The assize is converted into a jury.) The main dif- 
ferences between the judicium parium of the feudal 
courts, and the verdict of the assize in the King’s court 
were in names and formalities. For, mind you, the 
assize consisted originally of a body of knights “girt 
with swords” selected by four other knights—all of 
whom were fellow barons (pares) and the assize de- 
cided the case not as a jury, but upon the personal 
knowledge of its own members. The judiciaries of the 
King’s court were usually ecclesiastics, and were re- 
garded by the barons as inferiors. So there is no 
thought that the judiciaries then overawed the assize 
as they later did the jury. The assize was essentially a 
baronial tribunal though acting under warrant of the 
King, and in certain, if not all, litigations affecting real 
estate, the defendant could elect between trial by assize 
and trial by combat. In passing, it is interesting to note 
the tenacity with which trial by combat adhered to 
English law. ‘‘Wager of battel’’ as a mode of trial was 
recognized by a high court of England as late as 1818, 
as still “the law of the land.’” (That mode of trial was 
abolished at the succeeding session of Parliament in 
1819.) 

The jury system is not even the offspring of popu- 
lar assemblies, but is an emanation of royal power. 
Modern investigation has proved that the system is 
mainly the outgrowth of a Frankish inquisition or in- 
quiry, which was the prerogative right of the Frankish 
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rulers. That prerogative was introduced into England 
in 1066 by William the Conqueror, whose Duchy of 
Normandy was a part of the Frankish Empire. The 
royal prerogative consisted simply in the right of the 
King to have determined, by a body of his own ap- 
pointees, any fact in connection with the public admin- 
istration. That proceeding was not a trial in any sense, 
but merely an investigation. It was similar to that of 
an investigating committee appointed by our Legisla- 
ture or Congress. When first introduced in England, 
the inquisitorial body was not composed of any definite 
number of men. Twelve was not even a preferred num- 
ber until long after the date of the Charter. As the 
burden of government increased, the Kings were un- 
able to handle personally the details of necessary 
governmental investigations. So they would send 
trusted representatives throughout the kingdom to have 
the investigations conducted. A most notable exercise 
of that prerogative occurred in the reign of William 
the Conqueror. He had a genius for government as well 
as for military enterprise. In order to learn the re- 
sources of his kingdom, he had commissions impaneled 
in every hundred throughout England. A hundred was 
a territorial division of old England, so-called because 
the division comprised a hundred hides. A hide was 
enough land to support a family and in William’s time 
was normally reckoned at 120 acres. A mark of his 
statesmanship appears in his requirement that one-half 
of the members of each commission be native English- 
men and the other half Normans, thus insuring fairness 
to each class. Those commissions obtained the infor- 
mation from which “the great fiscal record known as 
Domesday Book was compiled.” The Domesday book 
(“Doomsday Book”) contains a list of England’s 
landed proprietors with a description of their proper- 
ties, liabilities, etc. The book is comparable generally 
to one of our modern land books and is said to have 
been given its name because William made it a book of 
final authority,—as final, it was said, as the Day of 
Doom. A succession of steps led the Crown to appoint 
those who were learned in the law as its representatives 
to procure those investigations, then to make their 
appointments permanent, and then to arrange for them 
stated times and fixed places of visitation throughout 
all the kingdom. By those steps was formed a most 
important extension of curia regis—‘the King’s 
Court.” There, we find for the first time in the history 
of English jurisprudence a professional lawyer guiding 
the investigations of a fact-finding body. There, is the 
foundation of our modern common law court. 

Legal procedure progressed slowly during the 
period roughly estimated at three hundred years fol- 
lowing the establishment of the King’s court. But at 
the end of that period, trials by ordeal and by the wit- 
nesses themselves had been abolished; the indefinite 
number comprising the inquisition had been stabilized 
in a jurata of twelve; and the jurata (or jury) was 
trying a case—in theory—upon the evidence. 

The inquisition was first used exclusively to facili- 
tate the King’s business. Its use to settle private liti- 
gations was later permitted by the King “as a royal 
boon” to certain preferred subjects who besought it. 
In suits wherein the Crown had no interest the justice 
of the King’s court—first with its inquisition, and then 
with both inquisition and assize, and finally with the 
jurata—was found to be preferable to that of the man- 
orial courts. Therefore, the popularity of the King’s 
court increased and its jurisdiction was extended upon 
the petition of the parties “bit by bit, now for this class 
of cases and now for that,” until in the course of time 








) 


558 AMERICAN [ 
that jurisdiction over all law cases was voluntarily con- 
ceded. It was wholly through consent of the litigants 
to be tried in the King’s court by its fact-finding body 
and not through Magna Charta that trial by jury be- 
came established. And to this very day the formal 
expression of that consent, though now unnecessary, 
persists in the conventional phrase of our common law 
orders, “The plaintiff puts himself upon the country 
and the defendant doth the like 

The judges of the Kings’ court were appointed by 
the King and were removable at his pleasure. The nat- 
ural result was that for centuries royal partisans were 
appointed judges, and that they executed the royal will 
as far as possible. The records show that the jurata 
was not constituted until about 1485; and for the next 
two hundred years it was so completely dominated by 
the judges that only a few instances occurred of ver- 
dicts contrary to judicial pleasure. In those instances, 
the refractory jurors were either imprisoned or fined 
heavily, or both. You who have read Sabatini’s master- 
ful description of the arbitrary tactics of Lord Chief 
Justice Jeffreys in the fictitious trial of Peter Blood, 
have doubtless wondered if the novelist did not indulge 
his imagination to some extent. I find that Sabatini’s 
fiction is supported by the record of the trial of Lady 
Alice Lisle in 1685. She was convicted of high treason 
for having entertained, unwittingly, a Presbyterian 
minister who had taken part in the rebellion against 
James II. The King is said to have been set on her 
execution, and to have agreed with his Chief Justice 
before the trial, not to pardon her. Jeffreys presided. 
Sesides giving hearsay testimony himself, Jeffreys con 
tinuously harangued and berated both witnesses and 
jury against Mrs. Lisle, using the blasphemous langu- 
age of a madman. One report of the trial shows that 
before the jury returned its verdict of guilty, the fore- 
man had three times in open court expressed dissatis- 
faction with the evidence against her, and each time had 
been contemptuously reprimanded by Jeffreys. The 
public prints of that period go further—they say that 
the jury found her not guilty three times, and then be- 
cause of terror at the mounting fury of Jeffreys and 
his threats to attaint the jury of treason, it changed the 
verdict. The per legem terrae of Magna Charta, says 
Proffat, “afforded but a slight shield to the innocent at 
that time, when the royal will or wish was at all haz- 
ards and without opposition carried into effect.” The 
early English writers who attributed the jury system 
to Magna Charta should have known of the initial and 
long continued domination of juries by judges. Those 
writers were extremely inadvertent when they would 
have the insurgent barons at Runnymede perpetuating 
a tribunal, which, had it really existed, would have been 
dominated through partisan judges by a King whom 
the barons feared and detested. The barons may have 
been dumb, but not so dumb. 

Five centuries passed after Magna Charta before 
the jury system was finally perfected. The bare founda- 
tion of the system may be traced to King Henry II 
and his justiciars. The development of the system is 
due to no one man or set of men, but to the general 
development of English civilization. Magna Charta did 
set the law (theoretically) above the Crown, and for 
that reason is ‘‘a fundamental statute.’”’ For that reason, 
also, it merits the veneration of Englishmen as “a 
sacred text” and as “the palladium of English liberty.” 
But Magna Charta had no formative part in either the 
foundation or the perfection of the jury system. Why 
then was it so held? Judge Clark said: ‘‘The identi- 
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fication of judicium parium with trial by jury evidently 
owed its origin to a not unnatural tendency of a later 
generation of lawyers to explain what was unfamiliar 
in the great charter by the surroundings of their own 
day.” I would amplify that explanation. The English 
people have always been obsessed with admiration for 
the ancient institutions of England. Even the barons 
in 1215 were clamoring for “the good laws” of Edward 
the Confessor, who lived two hundred years before. 
Coke and Blackstone exhausted language in lauding the 
customs and usages of a by-gone age. After the jury 
was finally rid of judicial domination, it became so 
highly appreciated by the English nation that the people 
were not content to attribute it to procedural evolution. 
\ worthy antecedent must be found. So, yielding to 
the national obsession, the English judges gave an un- 
natural construction to the words in Magna Charta, in 
order to have that venerable instrument generate the 
jury system. Whether or not my amplification is cor- 
rect, it may be said with assurance that some popular 
reason was the cause of this misconstruction, a miscon- 
struction so flagrant that it has been termed by Pollock 
and Maitland “the great distortion of history.” 


Arrangements for Annual Meeting, 


Cleveland, Ohio 
July 25-29, 1938 
HEADQUARTERS—HOTEL CLEVELAND 
Hotel accommodations, all with bath, are available 


as follows: Double Twin beds 


(dbl. bed) for Parlor 
for2 persons 2 persons Suites 


Single for 
1 person 
CLEVELAND..(AII space at Headquarters Hotel exhausted.) 
ALLERTON .. 2.25to 3.50 3.75to 5.00 $4.50to$6.00 $7 &up 
AUDITORIUM 3.00to 3.50 4.50to 5.00 6.00to 7.00 
CARTER .... 3.00to 5.00 5.00to 7.00 7.00to10.00 12&up 


HOLLENDEN 3.50to 7.00 5.00to 7.50 6.00to10.00 12&up 
STATLER ... 3.00to 6.00 £.50to 5.50 5000 to 8.00 14.50& 
15.00 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in the 
morning or evening. 

Requests for reservations should be addressed to 
the Executive Secretary, 1140 N. Dearborn St., Chi- 
cago, Illinois. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Provision of Revenue Act of 1928 to Penalize Use of Corporation to Prevent Surtaxes on 
Stockholders Held Valid—-Order of National Labor Relations Board Based on Unfair Labor 
Practice of Employers Is Upheld—Indiana Gross Income Tax Held Unconstitutional as Applied 
Validity of Section 75(n) of Bankruptcy Act Extending 





to Interstate and Foreign Commerce 
Period of Redemption after Foreclosure—Determination of Rate Base by Secretary of Agri- 
culture under Packers and Stockyards Act—Government’s Petition for Rehearing in Morgan 
et Al vs. United States Denied—Judicial Review of Order of Labor Relations Board—Original 
Jurisdiction of Supreme Court—Federal Tax on Admission to State University Athletic 


Contests Upheld—State’s Power to Tax in National Park—Other Cases 


By EpGAr Bronson TOLMAN* 


Taxation—Federal Income Taxes—Use of Corpora- peals reversed the order of the Board, on the ground 
tion to Prevent Surtaxes On Stockholders that there was no proof to support the imposition of the 
Section 104 of the Revenue Act of 1928, imposing a ‘ax. On certiorari this was reversed by the Supreme 

penalty of 50% of the net income tax on a corporation Court in an opinion by Mr, Justice Branpeis. 

formed or availed of to prevent the imposition of a surtax The opinion of the Court discusses the constitu- 
on stockholders, is constitutionally valid. tional objections to the section in question. The re- 
ila itt Contin Sin. ae hile oe spondent conceded that the section is valid as applied 
Vern vm J ion rocery 0., « d . ° . . : PK | ° 
292 59 Su / + R "932 ar a I to a corporation organized to prevent the imposition of 
< e) ° ‘ h . ¢ ). ey an . . . . *_* 
me ae Se a surtax, but urged that it is void as applied to a legiti- 
Here the Court passed upon certain questions a ad ” F 
: ; “ee — . ; - mate corporation “availed of” for such purpose. All of 
raised as to the validity of § 104 of the Revenue Act of : Rr 7 ae . : 
— Fah. ; the contentions against the validity of the statute were 
1928, and upon the sufficiency of the evidence to sup- rejected . 
rt a tax deficiency imposed by virtue of its terms. “1. . ; 
m ; tee 2 see tlow . The first contention was that the statute violates 
c sectio TOV *S aS TOMOWS: — ° e ° > 
” — the Tenth Amendment by interfering with the power 

(a) If a pene aE cp cero — or organ- to declare or withhold dividends, a power which the 

ized, is formed or availed of for the purpose of preventing tate confers upon the corporation. Rejecting this no- 

the imposition of the surtax upon its shareholders through , tit. weg —- , 

. Npadticy Se: - etree net lag : ; tion, Mr. Justice BRANDEIS says: 

the medium of permitting its gains and profits to accumu- # - 2 rip? F 

late instead of being divided or distributed, there shall be ‘The statute in no way limits the powers of the cor- 

levied, collected and paid for each taxable year upon the poration. It merely lays the tax upon corporations which 

net income of such corporation a tax equal to 50 per se their powers to prevent imposition upon their stock- 
centum of the amount thereof, which shall be in addition holders of the federal surtaxes. ‘Congress in raising 


to the tax imposed by Section 13... revenue has incidental power to defeat obstructions to that 
“(b) The fact ... that the gains or profits are per- incidence of taxes which it chooses to imposes’.” 

mitted to accumulate beyond the reasonable needs of the The contention next considered was that the stat- 

business, shall be prima facie evidence of a purpose to ute is unconstitutional because the liability imposed is 

escape the surtax.” ; not an income tax but a penalty to force corporations to 


Here the respondent is a New Jersey corporation declare dividends, in order to create a basis for tax 
which operates chain stores. Since 1911 its total capi- liability against the stockholders. This contention was 
tal stock of $200,000 has all been owned by one Kohl. _ rejected also, for the reason that the penal nature of the 
Its net profit for 1931, after paying a $104,000 salary imposition does not affect its validity. As to this the 
to Kohl and an income tax of 12%, was $682,850. Its opinion states: 


surplus that year increased $693,141, making, with “Kohl, the sole owner of the business, could not by 
other accumulations, a total surplus of $7,938,965. It conducting it as a corporation, prevent Congress. if it 
paid no dividend. chose to do so, from laying on him individually the tax 


The Commissioner of Internal Revenue found that on the year’s profits. If it preferred, Congress could lav 
the corporation had been availed of for the purpose of the tax upon the corporation, as was done by Section 104. 
Che penal nature of the imposition does not prevent its 
being valid, as the tax was otherwise permissible under the 
Constitution.” 

It was urged further that the section is unconstitu- 
tional because the liability is made to depend upon the 
mere purpose to prevent the imposition of surtaxes 
¥ Z wr tn ta rather than upon the accomplishment of the purpose, 
*Assisted by JAmMes L. Homire and Letranp L. and that thus it is a tax upon the state of mind. This 
TOLMAN. charge was rejected with the observation that this is 


preventing the imposition of a surtax on Kohl, by per- 
mitting the gains and profits to accumulate. A tax 
deficiency of $477,322, was assessed for 1931. On pe- 
tition to the Board of Tax Appeals, the latter received 
voluminous evidence and by a bare majority sustained 
the Commissioner’s decision. The Circuit Court of Ap- 
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not true, and that the tax 1s “upon the net incoine of 
such corporations.” The fact that the existence of the 
defined purpose is a condition precedent to the liability 
was declared not to prevent it from being a true income 
tax. 

The respondent argued further that the section de- 
prives the corporation of property without due process 
of law, in that it is unreasonable and arbitrary in its 
failure to specify a standard or formula for the guid- 
ance of the Commissioner in assessing, or the corporate 
directors in avoiding, the tax, and that it is assessed 
retroactively. But the Court was of the opinion that 
the prescribed standard is not too vague and that the 
retroactive nature of the assessment is no more objec- 
tionable than in the case of the penalties for fraud or 
negligence. 

Finally it was urged that the section is void because 
it attempts to delegate legislative power to the Com 
missioner. Denying that this position is tenable, the 
Court declares that no powers are delegated to the Com- 
missioner, except that of finding facts on evidence. Its 
conclusion is stated in these terms 

“The statute provides that if the corporation is availed 
of for the forbidden purpose, the tax ‘shall be levied, col- 
lected, and paid’; and certain facts are made prima facie 
evidence of the existence of this purpose. No power is 
delegated to the Commissioner save that of finding facts 
upon evidence.” 

The evidence was examined and found ample to 
support the Board’s findings, independently of the pre 
sumption created by § 104(b) 

Mr. Justice Branpets observed that the Court of 
Appeals undertook, in effect, to make an independent 
determination of the matters which had been in issue 
before the Board that such action was 
beyond the power of the court, since the hearing of 
evidence, the drawing of inferences, and the declaration 
of the result is the function of the Board. 

Mr. Justice McReyno.ps and Mr, Justice But 
LER were of the opinion that the judgment should have 
been affirmed. 

Mr. Justice Reep took no part in the decision of 
the case." 

The case was 
General Morris for the 
Carpenter, |r., for the respondent 


and stressed 


\ssistant Attorney 
and by Mr. J. D 


argued by Mr 
petitioner, 


National Labor Relations Act—Unfair Labor Prac- 
tices—Discrimination In Reinstatement 
of Striking Employees 

Under the National Labor Relations Act it is an un- 
fair labor practice for an employer subject to the Act to 
discriminate against striking employees by reinstating some 
but refusing to reinstate others on the ground that they 
have been active in a labor union. 

The Board has power, in such cases, to order the em- 
ployer to cease and desist from the practice, to order re- 


instatement of the employees against whom the discrimina- 
tion is made without prejudice, and to award back pay. 


Nat'l Labor Relations Board v. Mackay Radio & 
Tel. Co., 82 Adv. Op. 861; 58 Sup. Ct. Rep. 904. 

In this case the Court passed upon questions as to 
the validity of an order of the National Labor Relations 
Board. 

The respondent is a California corporation engaged 
in the communication business in interstate and foreign 
commerce. Many of its employees are members of Lo 
cal No. 3 of the American Radio Telegraphists Asso 
ciation, a national labor organization, which also in- 


Mr. Justicr Carpozo took no part in anv of the decisions 


reported in this issue 
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cludes marine operators. The respondent dealt with 
Local No. 3 in San Francisco while its parent com 
pany in New York dealt with the national organization. 
The latter demanded =: 
terms and conditions of employment of both land and 
marine operators. On of the unsatisfactory 
state of the negotiations in New York a 
called by the local in San Francisco on October 4, 1935. 
The respondent brought in employees from other points 
to fill the strikers’ places. It appeared that the strike 
was about to fail and most of the men returned to work 
October 7th, to prevent their places being filled by new 


execution of agreements as to 


account 


strike was 


employees. 

Shortly thereafter all were reinstated, except five 
strikers who had been prominent in the activities of the 
union. Their places were filled by others. At the in- 
stance of Local No. 3 the National Labor Relations 
Board filed a complaint charging the respondent with 
discharging and refusing to employ the men in 
question, because they had joined and assisted the 
union; that such discharge had interfered with the em- 
ployees in the exercise of their rights under Section 7 
of the Act, and that thus respondent had been guilty 
of an unfair labor practice within the meaning of Sec- 
tion 8(1). It further asserted that the discharge of 
these men was a discrimination as to their hire and 
meii- 


ive 


tenure of employment and a discouragement of 
bership in the union, constituting an unfair labor prac- 
tice within the meaning of Section 8(3) of the Act. 

The respondent challenged the constitutionality of 
the proceedings and order. After hearing, the Board 
filed an amended complaint to conform to the evidence, 
charging that the respondent refused to re-employ the 
that 
the refusal to re-employ coerced the employees in the 
exercise of their rights under Section 7, and was unfair 
labor practice with the meaning of Section 8(1) ; that 
the refusal to re-employ was a discrimination in regard 
to their employment and discouraged union member- 
ship, and was an unfair labor practice under Section 
8(3). The case was later transferred for further hear- 
ing in Washington. 


live men in question because of union activities ; 


The Board found that by refusing to reinstate the 
five men “thereby discharging said employees,” the re 
spondent had discriminated in regard to tenure of em 
ployment, and had discouraged membership in the union 
and had interfered with the employees in the exercise 
of their rights under Section 7. The Board’s conclu- 
sions of law were that the respondent had engaged in 
unfair labor practices within the meaning of Section 8, 
subsections (1) and (3) and Section 2, subsections (6) 
and (7). It ordered the respondent, other 
things, to cease and desist from the condemned prac- 
tices, and to reinstate the five men with back pay, and 
without prejudice. 

The Board petitioned the Circuit Court of Appeals 
to enforce the order, but the petition was denied. On 
certiorari this was reversed by the Supreme Court in 
an opinion by Mr. Justice Roperts. 

The Court rejects the contention that the men who 
struck in consequence of a labor dispute ceased to be 
employees, as well as the argument that the strike was 
not a consequence of or in connection with a current 
In this connection the opinion states : 


a1 
among 


labor dispute. 


“Under the findings the strike was consequence of 
or in connection with, a current labor dispute as defined in 
Section 2(9) of the Act. That there were pending 
tiations for the execution of a contract touching wages and 
terms and conditions of employment of point-to-point oper- 
ators cannot be denied. But it is said the 


neyo 


record fails to 
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disclose what caused these negotiations to fail or to show 
that the respondent was in any wise in fault in failing to 
comply with the union’s demands; and, therefore, for all 
that appears, the strike was not called by reason of fault 
of the respondent. The argument confuses a current labor 
dispute with an unfair labor practice defined in Section 8 
of the Act. True there is no evidence that respondent had 
been guilty of any unfair labor practice prior to the strike 
but w.thin the intent cf the Act there was an existing labor 
dispute in connection with which the strike was calied. 
The finuing is that the strike was deemed ‘advisab.e in 
view of the unsatisfactory state of the negotiations’ in New 
York. It was unnecessary for the Board to find what was 
in fact the state of the negotiations in New York when 
the strike was called, or in so many words that a labor 
dispute as defined by the *Act existed. The wisdom or 
unwisdom of the men, their justification or lack of it, in 
attributing to respondent an unreasonable or arbitrary 
attitude in connection with the negotiations, cannot deter- 
mine whether, when they struck, they did so as a conse- 
quence of or in connection with a current labor dispute. 

“The strikers remained employes under Section 2(3) 
of the Act which provides: ‘The term “employe” shall in- 
clude... any indiv.dual whose work has ceased as a conse- 
quence of, or in connection with, any current labor dispute 
or because of any unfair labor practice, and who has not 
obtained any other regular and substantially equivalent 
employment, Within this definition the strikers re- 
mained employes for the purpose of the Act and were 
protected against the unfair labor practices denounced 
by it.” 

In dealing with the respondent’s contention that 
there was no unfair labor practice, Mr, Justice 
RoBerTs recognizes that the company undertook to ne- 
gotiate with the union representatives, and that it had 
a right to replace the striking employees in order to 
carry on the business. But he concludes that the re- 
fusal to reinstate the five on the sole ground of their 
union activities was a discrimination prohibited by Sec- 
tion 8, and that the finding in this respect was sup- 
ported by evidence. In this connection the Court says: 

“As we have said, the respondent was not bound to 
displace men hired to take the strikers’ places in order to 
provide positions tor them. it might have retused rein- 
statement on the grounds of skill or ability but the Board 
found that it did not do so. It might have resorted to any 
one of a number of methods of determining which of its 
striking employes would have to wait because five men 
had taken permanent positions during the strike but it is 
iound that the preparation and use of the list, and thc 
action taken by respondent, was with the purpose to dis- 
criminate against those most active in the union. There 
is evidence to support these findings.” 

No violation of the Fifth Amendment was found in 
the provision of the Act continuing the employment re- 
lationship in the case of a strike in consequence of a 
labor dispute. In this connection National Labor Rela- 
tions Board v. Jones & Laughlin Steel Corp., 301 U. S. 
1, was cited. Pennsylvania Greyhound Case, No. 413, 
October Term, 1937, was cited in support of the affirm- 
ative relief ordered by the Board. 

The respondent contended also that it had not been 
accorded a fair hearing in view of the Board’s change 
of position in its complaint and amended complaint, 
and findings, first charging discrimination by discharge, 
then charging wrongful refusal to re-employ, and finally 
reverting to the first charge. Finding this no ground 
for reversal of the order, Mr. Justice Roperts ob- 
serves that all parties were aware that the cause of the 
complaint was discrimination against the five because 
of union activities, and says: 

“The position is highly technical. All parties to the 
proceeding knew from the outset that the thing complained 


of was discrimination against certain men by reason of 
their alleged union activities.” 
“ 

“A review of the record shows that at no time during 
the hearings was there any misuncerstanding as to what 
was the basis of the Board’s complaint. The entire evi- 
dence, pro and con, was directed to the question whether, 
when the strike failed and the men desired to come back 
and were told that the strike would be forgotten and that 
they might come back in a body save for eleven men who 
were singled out for different treatment, six of whom, 
however, were treated like everyone else, the respondent 
did in fact discriminate against the remaining five because 
of union activity. While the respondent was entitled to 
know the basis of the complaint against it, and to explain 
its conduct, in an effort to meet that complaint, we find 
from the record that it understood the issue and was 
afforded full opportunity to justify the action of its officers 
as innocent rather than discriminatory.” 

Mr. Justice ReeEp did not participate in the deci- 
sion, 

The case was argued by Mr. Charles Fahy for the 
petitioner, and by Mr. Louis W. ‘Myers for the re- 
spondent. 


State Statutes—Indiana Gross Income Tax 
Act of 1933 
The Indiana Gross Income Tax Act of 1933, construed 
as imposing a 1% tax on all gross income received from 
sales in interstate and foreign commerce, is unconstitutional 
as an undue burden on such commerce. 


Adams Manufacturing Co. v. Storen, 82 Adv. Op. 
870; 58 Sup. Ct. Rep. 913. 

In this case the Indiana Gross Income Tax Act of 
1933, as applied, was challenged as unconstitutional on 
the grounds that it burdens interstate commerce and 
impairs an obligation of contract. The Act provides 
that gross income means gross receipts derived from 
trades, business or commerce and receipts from invested 
capital, including interest. It imposes a tax at specified 
rates on gross income of every resident and the gross 
income of every non-resident derived from sources 
within the State. It includes a provision exempting so 
much of gross income as is derived from interstate and 
foreign commerce to the extent that the Constitution 
prohibits taxation of such commerce. 

The appellant is an Indiana corporation, manufac- 
turing machinery and equipment, with its home office 
and principal place of business in the State. Eighty per 
cent of its products are sold outside the State. Part of 
its surplus is invested in the obligations of Indiana 
municipal corporations which, at the time of issue, were 
declared to be exempt from taxation. The appellant 
sued to obtain a declaratory judgment in a local court, 
and the trial court ruled for the taxpayer. Its judg- 
ment was reversed by the State Supreme Court which 
rejected both of the contentions advanced by the tax- 
payer. On appeal to the Supreme Court the judgment 
was reversed in part and affirmed in part, in an opin- 
ion by Mr. Justice Roserts. 

In his opinion, Mr. Justice Roperts concludes 
that the tax is what it purports to be, namely, a tax 
upon gross receipts from commerce, and that the Act, 
as construed, imposes a tax of 1% on every dollar of 
receipts from sales to customers in other states and for- 
eign countries. Holding that this is a violation of the 
commerce clause, because the tax includes in its meas- 
ure receipts from interstate activities without appor- 
tionment, Mr. Justice Roperts says: 

“The vice of the statute as applied to receipts from 
interstate sales is that the tax incluces in its measure, with- 
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out apportionment, receipts derived from activities in inter- 
state commerce; and that the exaction is of such a char- 
acter that if lawful it may in substance be laid to the 
fullest extent by states in which the goods are sold as 
well as those in which they are manufactured. Interstate 
commerce would thus be subjected to the risk of a double 
tax burden to which intrastate commerce is not exposed, 
and which the commerce clause forbids. We have repeat- 
edly held that such a tax is a regulation of, and a burden 
upon, interstate commerce prohibited by Article I, Section 
8 of the Constitution. The opinion of the State Supreme 
Court stresses the generality and nondiscriminatory char- 
acter of the exaction but it is settled that this will not 
save the tax if it directly burdens interstate commerce.” 
* aa 

“So far as the sale price of the goods sold in inter- 
state commerce includes compensation for a purely intra- 
state activity, the manufacture of the goods sold, it may be 
reached for local taxation by a tax on the privilege of 
manufacturing, measured by the value of the goods manu- 
factured, or by other permissible forms of levy upon the 
intrastate transaction. It is because the tax, forbidden as 
to interstate commerce, reaches indiscriminately and with- 
out apportionment, the gross compensation for both inter- 
state commerce and intrastate activities that it must fail 
in its entirety so far as applied to receipts from sales inter- 
state. 

“We hold that, as respects the appellant’s sales of its 
manufactured product in interstate and foreign commerce, 
the statute cannot constitutionally be enforced.” 

The appellant’s second contention was that the tax 
violates the contract clause of the Federal Constitution. 
It cited an act of Indiana of 1903, reenacted in 1919, 
exempting from taxation all bonds, notes and other evi- 
dences of interest bearing debt thereafter issued by 
municipal corporations. In dealing with this conten- 
tion, the Supreme Court refers to the construction of 
the State Court that the exemption did not embrace in- 
terest payable on municipal obligations, but applied only 
to ad valorem taxes on the obligations. It concluded 
that even if the tax exemption constituted a contractual 
undertaking by the State, it could not be said that the 
view of the State Court was plainly wrong that the im- 
munity was not intended to apply to taxes on income 
from the obligations. 

The conclusion of the Court is, therefore, that the 
tax as applied to gross income from interstate commerce 
is invalid, and to the extent that the judgment included 
taxes thereon it was reversed; but the judgment was 
affirmed as to the tax on interest received from munici- 
pal obligations. 

Mr. Justice McReyno.ps was of the opinion that 
the judgment should be reversed in toto. 

Mr. Justice BLAck delivered an opinion dissent- 
ing in part, in which he urged that the judgment should 
have been affirmed in its entirety. 

The case was argued by Messrs. Frederick E. 
Matson and Harry T. Ice for the appellant, and by 
Messrs. A. J. Stevenson and Joseph P. McNamara for 
the appellee. 


Federal Transfer Tax On Estates—Proceeds of 
Insurance Paid for Out of Community Property 

Lang et al v. Commissioner of Internal Revenue, 
82 Adv. Op. 927; 58 Sup. Ct. Rep. 880. 

Certified propositions of law to determine the ex- 
tent to which proceeds of life insurance are subject to 
the Federal Transfer Tax on estates, where the insur- 
ance premiums were paid out of the community prop- 
erty of husband and wife. The husband had taken out 
three policies before marriage and fourteen later; the 
wife was named as beneficiary in fourteen, and the chil- 


dren in the others. The insurance totaled more than 
$200,000. 

On certified questions from the Circuit Court of 
Appeals the Court, in an opinion by Mr. Justice Mc- 
REYNOLDS, announces the following rulings: 

“1. Must the total or only one-half of the proceeds 
collected under the insurance policies issued after marriage 
on the deceased husband’s life be reckoned as part of his 
gross estate, the wife being sole beneficiary and all pre- 
miums having been paid from community funds? To this 
we answer, only one-half. 

“2. Must the total proceeds of the policy upon a 
decedent’s life, taken out after marriage, children being the 
sole beneficiaries, and all premiums having been paid from 
community funds, be reckoned as part of his gross estate; 
or, in the circumstances, is only one-half to be included? 
To this we reply, only one-half should be included. 

“3. Must all proceeds of the policies issued before 
marriage upon the deceased husband’s life be reckoned as 
part of his gross estate, the wife being sole beneficiary, 
the first premium having been paid from his separate funds, 
and all subsequent ones from community funds; or, in the 
circumstances, is the total received under the policy re- 
duced by one-half of that proportion of such total which 
premiums satisfied with community funds bear to all pre- 
miums paid, the amount to be regarded as belonging to 
the gross estate? To this we reply, only the total pro- 
ceeds less one-half of the indicated proportion becomes 
part of the gross estate.” 

The case was argued by Mr. H. B. Jones for the 
taxpayer, and by Miss Helen R. Carloss for the Com- 
missioner. 


Railroads—Discrimination Against a Port— 
Administrative Remedy 

The determination of the existence of unreasonable dis- 
crimination by railroads against a port and, if existent, the 
ascertainment of the appropriate remedy therefor, are ad- 
ministrative questions within the regulatory power of the 
Interstate Commerce Commission. 

The St. Louis, Brownsville and Mexico Ry. Co. v. 
Brownsville Nav. District of Cameron County, Texas, 
82 Adv. Op. 908; 58 Sup. Ct. Rep. 868. 

This case arose upon a petition filed in a federal 
court by the respondent, Brownsville Navigation Dis- 
trict et al. for mandamus to compel the petitioners, com- 
mon carriers, to furnish cars for transportation between 
Brownsville, Texas, and Matamoros, Mexico. The 
respondents filed pleas to the jurisdiction of the federal 
court asserting that the questions involved were admin- 
istrative and that resort must first be had to the Inter- 
state Commerce Commission. These pleas as to juris- 
diction were sustained by the District Court, but on ap- 
peal the decree was reversed by the Circuit Court. 

On certiorari the proceedings below and the some- 
what involved facts are described in ay opinion by Mr. 
Justice Butler. The principal question was whether 
the carriers discriminate against the Port of Browns- 
ville in applying their tariffs. As to this question the 
Court concludes that it is a matter primarily within the 
jurisdiction of the Interstate Commerce Commission, 
and that the district court had rightly held that it haa 
no jurisdiction. Mr. Justice Burver discusses this 
question as follows: 

“The question whether the discrimination in the appli- 
cation of his [the railroad trustee’s] tariff covering the 
switching movement is unreasonable, is an administrative 
one. Appropriate consideration of it may extend to many 
facts and circumstances, including the influence, if any, 
of the discrimination upon the trustee’s line hauls between 
other Texas ports and points in Mexico, and to the broad 
field of competition legitimately available to carriers, 
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shippers and commodities seeking transportation between 
the United States and Mexico. And the ascertainment of 
appropriate remedy for discrimination condemned calls for 
another administrative determination involving, it may be, 
investigation of numerous conditions affecting transporta- 
tion between the two countries. And as determination of 
reasonableness of petitioners’ refusal to furnish cars for 
the transportation: in question and the prescribing of 
change in the service, if any is to be ordered, are primarily 
within the regulatory powers of the Commission, the dis- 
trict court rightly held that it was without jurisdiction and 
d:smissed the cause.” 

The case was argued by Mr. Robert H. Kelley for 
the petitioners, and by Mr. Carl B. Callaway for the 
respondents. 


Bankruptcy Act—Validity of Section 75 (n) Extend- 
ing Period of Redemption After Foreclosure 
Under Section 75 of the Bankruptcy Act, as amended, 

the date of the debtor’s filing of a petition for adjudication 

of bankruptcy is controlling as to the property subjected 
to the Court’s jurisdiction for administration. 

Under the bankruptcy power, Congress may make 
suitable provision for the debtor’s rehabilitation. 

The provision for extension of the debtor’s right of 
redemption, after foreclosure of a mortgage, is a valid 
exercise of the bankruptcy power and is not in conflict 
with either the Fifth or Tenth Amendments to the Con- 
stitution. 

Wright v. Union Central Life Insurance Co., 82 
Ady. Op. 999; 58 Sup. Ct. Rep. 1025. 

In this opinion the Supreme Court considered the 
constitutional validity of certain provisions of Section 
75(n) of the Bankruptcy Act as amended August 28, 
1935 (for the relief of farmers), which operates to 
extend the period of redemption allowed under state 
law, in mortgage foreclosure cases. 

The petitioner owned certain land which, for pur- 
poses of the opinion, is divided into two classes—(a) 
a tract of 80.31 acres, and (b) a tract of 200 acres. 
Both the tracts were mortgaged by the petitioner to 
the respondent. Subsequent to the mortgage he con- 
veyed the 80.31 acre tract and 120 acres of the 200 
acre tract to certain members of his family. Proceed- 
ings were brought on different dates for the foreclos- 
ure of the mortgages on both tracts. At a foreclosure 
sale on July 12, 1934, the 80.31 acre tract was sold 
to the respondent, but delivery of the final deed was 
delayed pending expiration of the one year period of 
redemption allowed by state law. October 29, 1934, 
petitioner filed a petition under Section 75 of the 
Bankruptcy Act as originally enacted, in connection 
with which he listed the 280.31 acres, notwithstanding 
the prior conveyances. December 19, 1934, he amended 
his petition asking an adjudication of bankruptcy. 
April 13, 1935, the tract of 200.31 acres was recon- 
veyed to him. On May 27, 1935, the respondent ob- 
tained a decree of foreclosure on the 200 acre tract. 

August 2, 1935, the respondent got a deed to the 
80.31 acre tract, the period of redemption having ex- 
pired. On October 11, 1935, the petitioner amended 
the petition under Section 75(s) of the Bankruptcy 
Act, as amended August 28, 1935. 

As to the 80.31 acre tract, the foreclosure was 
complete and the final deed had been delivered after 
the expiration of the redemption period, but before the 
filing of the petition under the amended act of August 
28, 1935. Consequently the Court concludes that as 
to this portion of the land the same did not come 


within the bankruptcy court’s jurisdiction. As to it, 
Mr. Justice REED says: 

“With the delivery of the deed, prior to any effective 
extension of the period of redemption, the purchaser's 
rights, flowing from the judicial sale, were no longer 
affected by the court’s jurisdiction of petitioner and peti- 
tioner’s estate under the Bankruptcy Act. Nothing in 
Section 75 as it now stands indicates any intention that 
the bankruptcy courts assume control over land not previ- 
ously within the jurisdiction of a bankruptcy court, and 
already completely divorced from any title of the debtor.” 

As to the 120 acre portion of the 200 acre tract, 
reconveyances were made after the filing of the orig- 
inal petition under Section 75 as originally enacted 
and before the enactment of the amendment of August 
28, 1935. The opinion of the Court observes that 
under the rule of the general bankruptcy act this would 
not be enough to subject the reconveyed property to 
administration in bankruptcy and observes, also, that 
Section 75 as originally enacted adopted the same rule. 
However, Section 75 as amended imports a change in 
the rule and makes the date of filing for an adjudica- 
tidn in bankruptcy controlling as to which of the 
debtor’s property comes within the bankruptcy admin- 
istration. This aspect of the case is dealt with in the 
following portion of the opinion: 

“If the rule of the General Bankruptcy Act is fol- 
lowed, property acquired after the filing of a petition for 
composition under the provisions of Section 75 would 
not be subject to bankruptcy administration. Secton 75(n) 
in effect at the time of the filing of the petition leads 
to the conclusion that, at that time, a similar rule, as to 
property subsequently acquired, would apply. At the time 
petitioner filed his first amendment, seeking to be adjudged 
a bankrupt, subsection (n) continued in the same form. 
It was changed by the Act of August 28, 1935. 
$y the terms of the second and third paragraphs of Sec- 
tion 4 of that Act, all rights of redemption of petitioner 
which had not expired in land within the jurisdiction of 
the court of bankruptcy were extended. By the earlier 
subsection (n) the line of cleavage, between property 
subject to the bankruptcy jurisdiction and property free 
from it, came at the date when the ‘farmer's petition or 
answer was filed.’ When this language was adopted there 
was no provision for a petition in bankruptcy under Sec- 
tion 75. There was provision only for a petition for 
composition or extension. By Section 4 of the Act of 
August 28, 1935, subsection (n) was changed to com- 
port with subsection 75(s), permitting a petitioner to 
amend and ask ‘to be adjudged a bankrupt.’ We are of 
the opinion that it is the date of filing this request for 
adjudication as bankrupt which fixes ‘the line of cleavage’ 
as to the property. This conclusion is really in con- 
formity with the reasoning governing the rule in the 
General Bankruptcy Act. There the first petition seeks 
an adjudication in bankruptcy. Under Section 75, it is 
only the later amendment which does. As the 120 acres 
had been reconveyed to the petitioner prior to his filing of 
the petition of October 11, 1935, seeking adjudication as 
a bankrupt, his interest in the 120 acres was subject to 
bankruptcy jurisdiction. As the land was reconveyed the 
petition prior to the decree of foreclosure, petitioner was 
an owner entitled to redeem after the sale. Ind. Stat. 
Ann. (Burns, 1933) c. 40. The amendment of October 
11, 1935, was the first opportunity to bring the 120 acres 
into the jurisdiction of the Bankruptcy Court, and we 
think it had that effect.” 

Attention is then turned to the constitutional valid 
ity of Section 75(n) which was designed to extend 
the period of redemption for the period necessary to 
carry out the provisions of Section 75. The respon- 
dent insisted that the provision is unconstitutional, be- 
ing in violation of rights reserved to the state under 
Amendment X, and also in violation of the due process 
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clause of the Amendment V. Both contentions are 
rejected. 

The opinion discusses the power of Congress under 
the bankruptcy clause as well as the general grant of 
power “to make all laws which shall be necessary and 
proper” for carrying out the enumerated powers. The 
scope of the subject of bankruptcies, which embraces 
broadly the relations between an insolvent debtor and 
his creditors and the rehabilitation of the debtor, is 
described in the following portion of the opinion: 

“The subject of bankruptcies is incapable of final defini- 
tion. The concept changes. It has been recognized that 
it is not limited to the connotation of the phrase in Eng- 
land or the States, at the time of the formulation of 
the Constitution. An adjudication in bankruptcy 1s not 
essential to the jurisdiction. The subject of bankruptcies 
is nothing less than ‘the subject of the relations between 
an insolvent or non-paying or fraudulent debtor and his 
creditors, extending to his and their relief.” This defini- 
tion of Judge Blatchford, afterwards a member of this 
Court, has been cited with approval here. 

“The development of bankruptcy legislation has been 
towards relieving the honest debtor from oppressive -in- 
debtedness and permitting him to start afresh. By the 
Act of March 3, 1933, the Congress deliberately undertook 
the rehabilitation of the debtor as well as his discharge 
from indebtedness. This legislation for rehabilitation has 
been upheld as within the subject of bankruptcies. But 
respondent urges that under the Bankruptcy Clause Con- 
gress is confined to legislation for the adjustment of the 
debtor-creditor relationship, and insists that the purchaser 
at an Indiana judicial sale is not a creditor but a grantee 
with rights acquired by the purchase, separate and dis- 
tinct from the rights and obligations arising from the 
creation of the debt. While there may be no relation of 
debtor and creditor between the bankrupt and the pur- 
chaser of his property at judicial sale, we think the pur- 
chaser at a judicial sale does enter into the radius of the 
bankruptcy power over debts. His purchase is in the 
liquidation of the indebtedness. The debtor has a right 
of redemption of which the purchaser is advised, and until 
that right of redemption expires the rights of the pur- 
chaser are subject to the power of the Congress over the 
relationship of debtor and creditor and its power to leg- 
islate for the rehabilitation of the debtor. The person 
whose land has been sold at forecloseure sale and now 
holds a right of redemption, is for all practical purposes, 
in the same debt situation as an ordinary mortgagor in 
default: both are faced with the same ultimate prospect, 
either of paying a certain sum of money, or of being com- 
pletely divested of their land. We think the provision for 
the extension of the period of redemption comes clearly 
within the power of the Congress under the bankruptcy 
clause. But respondent presses a further argument that 
the Fifth and Tenth Amendments are violated.” 

The exercise of the bankruptcy power in the man- 
ner involved was found to be consistent with the 
due process clause of the Fifth Amendment. In this 
connection the opinion points out that the stay per- 
mitted by Section 75(s) is consistent with due process 
as indicated in Home Building and Loan Association 
v. Blaisdell, 290 U. S. 398. It is emphasized that dur- 
ing the moratorium, allowed for not exceeding three 
years, the court’s supervision continues and payment 
of a reasonable rental is required. As to this the 
Court says: 

“The mortgage contract was made subject to con- 
stitutional power in the Congress to legislate on the sub- 
ject of bankruptcies. Impliedly, this was written into the 
contract between petitioner and respondent. ‘Not only 
are existing laws read into contracts in order to fix 
obligations as between parties, but the reservation of essen- 
tial attributes of sovereign power is also read into contracts 
as a postulate of the legal order.” And the fact that in 





this case the purchaser at the foreclosure sale was also 
the mortgagee is not a determining factor. Any purchaser 
at a judicial sale must purchase subject to the possibility 
of the exercise of the bankruptcy power in a manner 
consonant with the Fifth Amendment. 

“We have held that Section 75(s) does not uncon- 
stitutionally affect the rights of the mortgagee. We do 
not think the provision for extension of the period of 
redemption in Section 75(n) is invalid. The rights of 
the purchaser are preserved, the possibility of enjoyment 
is merely delayed. The rights of a purchaser, who under 
the state law is entitled to the redemption money or pos- 
session within a year, are not substantially different from 
those of a mortgagee entitled, on the maturity of the ob- 
ligation, to payment or sale of the property.” 

The opinion concludes with a brief discussion of 
the respondent’s reliance on the Tenth Amendment. 
It is pointed out that since the extension of the period 
of redemption is sustained under the bankruptcy power, 
there is little room for argument based upon a reserva- 
tion of power to the states, and that under the Bank- 
ruptcy Act Congress may alter in many respects prop- 
erty rights created by state law. 

The case was argued for the petitioner by Messrs. 
Samuel E. Cook and William Lemke, and by Mr. Ar- 
thur S. Lytton for the respondent. 


Packers and Stockyards Act — Determination of 
Rates — Valuation 

In a proceeding under the Packers and Stockyards 
Act before the Secretary of Agriculture to fix maximum 
rates, is was not error tc exclude from the rate base lands 
and improvements used by the Stockyards Company for 
a stock show. 

In such a proceeding, while going concern value must 
be taken into consideration in determining the rate base, 
there is no requirement that a separate allowance shall be 
made to cover that element. 

Denver Union Stock Yard Co. v. United States, 
82 Adv. Op. 1021; 58 Sup. Ct. Rep. 990. 

In this opinion, by Mr. Justice BuTLer, the Court 
passed upon the validity of an order of the Secretary 
of Agriculture prescribing maximum rates to be charged 
by the appellant, Stock Yard Company, for its services. 
The appellant contended that the prescribed rates were 
confiscatory and in violation of the due process clause 
of the Fifth Amendment. The District Court dismissed 
the bill. On appeal its decree was affirmed by the 
Supreme Court. 

The opinion of the Court describes the nature 
of the appellant’s business and states that, on the 
Secretary's adopted rate base, a return of slightly more 
than 614 per cent would be earned on the value of the 
property under the rates prescribed, which he found 
to be a reasonable return. 

Various objections made by the appellant to the 
challenged order are separately considered in the opin- 
ion. The first is an objection to the exclusion from 
the rate base of land and improvements used for a 
stock show. But this objection was overruled by the 
Court. It appeared that the stock show is held on 
property owned by the appellant and is conducted by 
an unincorporated non-profit association; and that an 
annual stock show is held for about one week. Ad- 
mission fees are applied on expenses, while appellant 
absorbs any deficits and assumes carrying clrarges. It 
was found that the show attracts buyers and widens 
the outlet for producer’s stock, operates to increase 
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receipts, has educational value and advertises the mar- 
ket. These and other findings were thought insuffi- 
cient to show that the Secretary erred in excluding the 
property from the rate base. But it is intimated that 
the expenses involved would be the basis for an allow- 
ance as a charge against income. As +to this, Mr. 
Justice BUTLER says: 

“The Secretary rightly says ‘If it is appellant’s con- 
tention that the stock show increases the stockyard busi- 
ness, then it should request that a reasonable allowance be 
made for acvertising expense as a charge against its in- 
come.’ In support of that view he adds ‘Advertising or 
developmental expenses to foster ,normal growth are legiti- 
mate charges upon income for rate purposes if confined 
within the limits of reason. oy 

The exclusion of trackage and unloading facilities, 
leased to railroads, were likewise thought to have been 
properly excluded, since “stock-yard services do not 
commence until unloading ends” and “end when load- 
ing begins.” 

A further objection made to the order was that 
the Secretary failed to include in the rate base any 
allowance for going concern value, though the evi- 
dence required the addition of at least $325,000 to 
cover the element. But the contention was rejected, 
on the ground that the addition of a separate amount 
to cover that item is not required. In this connection, 
after summarizing the considerations urged as estab- 
lishing the necessity for an added amount to cover 
going concern value, the opinion states, in part: 

“None of these considerations has much, if any, 
bearing on the ascertainment of going value or the ap- 
plication of the rule that it is to be taken into account 
in confiscation cases. That element is not separate from 
or necessarily in excess of reasonable cost figures attributa- 
ble to the plant. The Secretary considered its location, the 
volume and flow of shipments, percentages of sales to 
receipts, privileges in transit, cost of service, past history, 
future prospects, and other pertinent facts. Appellant does 
not claim that its past operations clearly reflect excellence 
of service and low cost per unit in comparison with results 
attained by other stockyards, or that conditions affecting 
performance give dependable assurance of future growth 
and capacity to earn net returns at relatively low rates... . 
Its evidence falls far short of condemning as arbitrary 
and confiscatory the Secretary’s refusal to add a separate 
amount to his rate base to cover going concern value.” 

The order prescribes maximum yardage charges 
to traders, to cover sales for which the appellant had 
previously made no charge. The action of the Secre- 
tary in this respect was declared to be proper to elim- 
inate unjust discrimination, and the inclusion of esti- 
mated income from these charges was approved. The 
Court’s approval of this aspect of the order is indicated 
in the following comment: 

“These charges are not discriminatory as between 
producers; they directly bear but one charge. Assuming 
that the charge for selling by traders would operate to 
lessen prices obtainable by producers from them, no un- 
just discrimination results, for obviously charges for the 
two sales of the same animals reasonably may be more 
than that exacted for the first one. These rates are pre- 
scribed, and revenues obtainable from them are included 
by the Secretary in his estimate of appellant’s income, to 
the end that it mav not exact from producers and others 
selling at the vard charges sufficient to cover that part 
of its operating expenses that is fairly attributable to the 
sales made by traders. The statute denounces unjust 
discrimination and requires appellant as a public market 
to charge and empowers the Secretary to prescribe, rates 
that are non-discriminatory. There is no ground for the 
appellant’s suggestion to the effect that the order unlaw- 





fully invades its right as owner to manage the yard and 
control its business policy.” 

The opinion concludes with the observation that 
the evidence was insufficient to warrant a finding that 
a return of 6% per cent on the property would be 
confiscatory in the immediate future. 

Mr. Justice BLack concurred in the result 

The case was argued by Mr. Robert G. Bosworth 
for the appellant, and by Mr. Wendel Berge for the 
appellee. 


Administrative Law—Packers and Stock Yards Act 

The Government’s petition for rehearing in this case 
is denied, and the Supreme Court’s two decisions in the 
matter are found to be consistent. 

The case is remanded to the District Court for disposi- 
tion of questions as to moneys impounded in that court, 
representing charges in excess of the rates fixed by the 
Secretary of Agriculture. 


Morgan et al v. United States, 82, Adv. Op. 1030; 
58 Sup. Ct. Rep. 999. 

In this per curiam opinion the Court denies the 
Government’s petition for rehearing in Morgan et al. 
v. United States and the Secretary of Agriculture. 

The petition presented two grounds for rehearing. 
First, that the Court had reversed itself, since its two 
decisions in the case were contradictory, in that “a 
procedural omission” previously held “to be of no sig- 
nificance” is regarded as “fatally defective” in the 
Court’s second decision. 

This ground the Court rejects, declaring the asser 
tions to be unwarranted, and affirming that the two de- 
cisions are consistent. It points out that the first 
appeal involved a question whether the plaintiffs had 
been denied an opportunity to prove that the Secretary 
had failed to give them the full hearing required by 
statute; that their allegations had been struck out by 
the District Court, that on the appeal the Supreme 
Court had found such ruling to be erroneous ; and that 
thereafter that issue had been tried in the District 
Court, wherein it appeared that the Secretary’s find- 
ings of fact underlying the order had not been made by 
him upon his own consideration of the evidence. What 
actually occurred is summarized in the opinion as fol- 
lows: 

“It appeared that the oral argument before the As- 
sistant Secretary had been general and sketchy; that, 
aside from the oral argument, which did not reveal the 
claims of the Government in any appropriate manner, the 
Government had submitted no brief and no statement of 
its contentions had been furnished; that in this situa- 
tion findings had been prepared in the Bureau of Animal 
Industry, Department of Agriculture, whose representa- 
tives had conducted the proceedings for the Government ; 
that these findings, 180 in number, were elaborate, dealing 
with all phases of the practices and facilities at the Kan- 
sas City live-stock market, the services and methods of 
the plaintiffs, and the costs and profits which should be 
allowed them as reasonable. These findings, prepared not 
by the Secretary but by those who had prosecuted the 
case for the Government, were adopted by the Secretary 
with certain rate alterations. No opportunity was af- 
forded to the plaintiffs for the examination of the find- 
ings thus prepared until they were served with the Secre- 
tary’s order and their request for a rehearing was denied.” 

The opinion states further that the statement in 
the petition for rehearing that the latter decision was 
contrary to the earlier decision was wholly unfounded, 
since determination of the case was not rested upon the 
absence of an examiner’s report. 
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Reference is made to the case of National Labor 
Relations Board v. Mackay Radio & Telegraph Com- 
pany (May 16, 1938) where the mere absence of an 
examiner’s report is found not controlling, since it was 
found there that the contentions of the parties had been 
clearly defined and that there had been a full and 
adequate hearing in a substantial sense. 

The second ground for rehearing was as to a large 
sum of money impounded in the District Court, repre- 
senting charges paid in excess of the rates fixed by the 
Secretary. As to disposition of these moneys, the Gov- 
ernment raised questions of both substance and pro- 
cedure. These questions, however, were found to be 
appropriate for decision by the District Court, and not 
suitably presented for review on the record before the 
Court. 

Mr. Justice Reep took no part in the case. Mr. 
Justice BLAcK dissented. 

The motion was argued by Mr. Solicitor General 
Jackson for appellees, and by Messrs. Frederick H. 
Wood, Thomas T. Cooke and John B. Gage for ap- 
pellants. 


National Labor Relations Act—Judicial Review of 
Orders of Labor Relations Board 

Under the National Labor Relations Act jurisdiction 
to review orders of the National Labor Relations Board 
is vested in the Circuit Courts of Appeals. 

The Court does not acquire jurisdiction to review such 
an order until both a petition for review and a transcript 
of the Board’s proceedings have been filed in the Court. 
Until such petition and transcript have been filed in Court, 
the Board has power to vacate or modify its order. 


In re Petition of National Labor Relations Board, 
82 Adv. Op. 987; 18 Sup. Ct. Rep. 1001. 

This opinion deals with a petition of the National 
Labor Relations Board for a writ of prohibition, to the 
Circuit Court of Appeals, against exercising jurisdic- 
tion and a writ of mandamus directing it to vacate an 
order entered in a case involving Republic Steel Cor- 
poration. 

On April 8, 1938, the Board issued an order to 
Republic to desist from certain unfair labor practices 
and to take affirmative action. April 18th Republic 
filed a petition in the Circuit Court for the Third Cir- 
cuit for review of the order, alleging that it violated 
the guaranty of due process, because entered without 
sufficient opportunity to Republic to present its case to 
the Board by argument or brief. Republic also re- 
quested the Board to file a certified transcript of the 
record. On the same day the Board’s counsel agreed 
that the record would be prepared as promptly as 
possible for certification. 

The opinion outlines the rules of the Board as 
the same were in effect prior to April 25, 1938, on 
which day the Supreme Court announced its decision 
in Morgan et al. v. United States, expounding the re- 
quirements to which administrative bodies must comply 
in affording hearings to parties in cases before them. 
Without summarizing these rules in detail, it is suffi- 
cient to observe that while the practice of the Board 
was to allow oral argument, the filing of briefs, and, 
usually, an opportunity to except to findings of fact 
and conclusions of law, the rules did not definitely 
secure to parties such rights. After the announcement 
of the decision in Morgan et al. v. United States, de- 
cided April 25, 1938, the rules were modified to pro- 
vide definite assurance to parties of their rights to a 


hearing by argument, after notice of the Board’s pro- 
posed findings and conclusions. 

April 30th Republic moved the Circuit Court for 
a stay of the Board’s order. On the hearing of the 
motion the Board advised the Court that it was con- 
sidering vacating the order. May 3rd the Court issued 
a rule returnable May 13th requiring the Board to 
show cause why it should not file in Court a certified 
transcript of proceedings and restraining the Board 
from further action until the return day. On that day 
the Board answered the rule, stating that the record was 
incomplete because the Board had determined on May 
3rd to vacate the order and restore the cause for further 
proceedings, but had been prevented from doing so by 
the restraining order of May 3rd. The answer also 
alleged that the provisions of §10 (d) of the National 
Labor Relations Act deprived the Court of jurisdic- 
tion to issue the restraining order or to compel filing 
of the transcript as it stood prior to the decision to 
vacate the order. The Circuit Court ruled against the 
Soard and enjoined it from proceeding any further 
until the transcript should be filed. 

The Board then sought writs of prohibition and 
mandamus in the Supreme Court against the judges 
of the Circuit Court. The latter filed a return to the 
Board’s petition and announced their willingness to 
vacate their order should the Supreme Court conclude 
that jurisdiction was lacking to make the order. 

The Supreme Court, in an opinion by Mr. Justice 
Roberts, ruled that the Circuit Court had no jurisdic- 
tion to make the restraining order under §10 (d), (e) 
and (f) of the Act. 

Construing these provisions, and pointing out that 
they contemplate that the Board shall have authority 
to modify its orders until a transcript shall have been 
filed in the Circuit Court, Mr. Justice RoBerts says: 

“The Board’s proceedings are administrative in char- 
acter. Its final action is subject to judicial review in the 
manner specified in the Act. Subsection (d) of Section 
10, in plain terms, invests the Board with authority, at 
any time before the transcript shall have been filed in 
court, to modify or set aside its order in whole or in 
part. The purpose of the provision obviously is to afford 
an opportunity to correct errors or to consider new evi- 
dence which would render the order inadequate or unjust. 
The words used are ‘Until a transcript of the record . 
shall have been filed in a court, as hereinafter provided,’ 
the Board may vacate or modify. The following sub- 
sections (e) and (f), are those to which we turn for 
the connotation of the qualifying phrase. Subsection (e) 
grants the Board resort to a court for the enforcement 
of its order. That enforcement is to be obtained by 
filing a petition for enforcement and filing a certified 
transcript of the Board’s proceedings., The subsection 
proceeds: ‘Upon such filing, the court shall cause notice 
thereof to be served upon’ the person against whom en- 
forcement is asked. Here it is quite plain that the court 
is without jurisdiction to take action at the behest of the 
Board until the transcript shall have been filed and 
notice of the filing of the petition and the transcript has 
been served. Subsection (f) affords relief to ‘any person 
aggrieved by a fina! order of the Board granting or 
denying in whole or in part the relief sought,’ . . . Such 
a person, the statute declares, ‘may obtain a review’ of 
the Board’s order by filing in court ‘a written petition 
praying that the order of the Board be modified or set 
aside.’ A copy of the petition is to be served forthwith 
upon the Board, and ‘thereupon the aggrieved party shall 
file in the court a transcript’ of the Board’s proceedings. 
‘Upon such filing, the court shall proceed in the same 
manner as in the case of an application by the Board under 
subsection (e),’... Plainly the court may not proceed to 
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review the Board’s order under either section until a 
transcript is filed.” 

Consideration was given to the contention that the 
construction adopted is contrary to the intent of the 
Act, since it would enable the Board to delay and 
perhaps deny judicial review, by withholding certifica- 
tion of the record for an indefinite time. But the Court 
found no such case presented here, and declined to con- 
sider what relief is afforded where the Board does not 
desire to modify its order, but fails to furnish the 
transcript. 

The Circuit Court’s lack of jurisdiction to prohibit 
the Board’s exercise of power to modify its order be- 
fore the filing of a transcript is also discussed. As to 
it, Mr. Justice RoBeErts says: 

“Since the statute empowers the Board, before the 
filing of a transcript, to vacate or modify its orders, cer- 
tainly it does not confer jurisdiction upon the reviewing 
court to prohibit the exercise of the granted power. It 
is obvious that Congress intended to confer no jurisdic- 
tion upon the reviewing court to prevent the Board from 
seasonably vacating or modifying its order so as to make 
it comport with right and justice. The Act plainly indi- 
cates that the purpose was to give the court full and 
exclusive jurisdiction to review the Board’s order in the 
respects indicated by the Act once the transcript of the 
Board’s proceedings is before it. It is equally plain that 
the Court is to have no power to prevent the Board 
from vacating or modifying its order prior to such plenary 
submission of the cause.” 

Mr. Justice BuTLER delivered a dissenting opinion 
in which Mr. Justice McReynowps concurred. In 
this opinion emphasis is placed upon the theory that 
writs of mandamus and prohibition are limited in scope 
and do not lie to correct error or abuse of discretion. 

Following a review of the facts and of the pro- 
ceedings below, Mr. Justice BUTLER urges that the 
issue is a very narrow one, namely, whether the Board 
withheld the record an unreasonable time, and to what 
extent the Board may delay certification to modify its 
order. Asserting that the Circuit Court had jurisdic- 
tion to decide these issues, he says: 

“In these circumstances the court did not lack juris- 
diction to hear and determine the controversy presented 
by the corporation’s application for an order directing 
the Board to certify the record for filing in court. The 
Act contemplates prompt action. Section 10(i) declares 
that petitions filed under it shall be heard expediously 
‘and if possible within ten days after they have been 
docketed.’ Power under Section 10(d) to change or 
vacate its order does not enable the Board to delay filing 
the record. At the bar counsel expressed the opinion 
that the Board may vacate an order without notice, Sec- 
tion 10(d). It had fifteen days, April 18 to May 3, to 
decide whether to vacate the order or join issue. That 
period included a week before and a week after our de- 
cision in Morgan v. United States, supra. The Board 
does not claim that it needed until May 3 to certify the 
transcript. So the issue before the lower court was the 
very narrow one, whether for an unreasonable length of 
time the Board withheld the record. And that question 
involves consideration of subsidiary ones: ‘To what ex- 
tent, if at all, a certification may be delayed by the choice 
of the Board to enable it to consider modification or 
repeal of its order. Whether after decision in Morgan 
v. United States more than a reasonable time had elapsed. 
While there is room for difference of opinion on these 
questions, it is very hard to perceive on what ground it 
may be held that the court was without jurisdiction to 
decide them or even to conclude that the order was an 
arbitrary exertion of power, or that restraint against fur- 
ther delay by the Board involved an abuse of discretion. 

“T am of opinion that the lower court had jurisdic- 
tion of the case and of the issues decided by the chal- 








lenged order, and that therefore the Board’s application 
for writs of mandamus and prohibition should be denied.” 

The case was argued by Mr. Robert B. Watts for 
the petitioner, and by Mr. Luther Day for the respon- 
dent. 


Courts—Supreme Court—Original Jurisdiction— 
Constitution Article III, Clause 2, Section 2 
The original jurisdiction of the Supreme Court under 

Article III, Clause 2, Section 2, of the Constitution does 

not extend to a suit brought in the name of a State for 

enforcement of a shareholder’s liability in insolvency pro- 
ceedings for liquidation of a bank organized under the 

State’s laws. 


State of Oklahoma v. Cook, 82 Adv. Op. 943; 58 
Sup. Ct. Rep. 954. 

This opinion, by Mr. Curer Justice HuGHEs, 
deals with the question whether the Court has original 
jurisdiction over a suit by a State (Oklahoma), under 
Article III, Section 2, Clause 2 of the Constitution, to 
enforce the statutory liability of a shareholder of a 
state bank, which is being liquidated. The opinion 
outlines the statutory provisions in force in Oklahoma 
empowering the Bank Commissioner to prosecute all 
suits, in the name of the State, for enforcement of the 
stockholder’s liability. In cases of insolvency, share- 
holders of state banks are “additionally liable for the 
amount of stock owned.” The statutes provide that the 
State shall be deemed to be the owner of all assets of 
failed banks “for the use and benefit of the depositors 
and creditors . . .” And decisions of the Supreme 
Court of the State of Oklahoma have made clear that 
the liability is for the benefit of creditors. Its decisions 
have also declared that the State has a real interest 
created by its governmental policy, as distinguished 
from a mere nominal interest, even though the pecuni- 
ary benefits go to depositors and creditors. 

On a motion on behalf of the State for leave to 
file suit to recover the statutory liability, the prospective 
defendant contended that the cause of action was not 
within the original jurisdiction of the Supreme Court 
under the constitutional provisions referred to above. 
This contention the Court sustained. 

In disposing of the case, Mr. Cuier Justice 
HuGues emphasizes that it is not enough that a State 
is the plaintiff, or that a State has legal title to the 
cause of action, but that the real nature of the State’s 
interest must be considered. In discussing the ap- 
plicable test he states that the interests are not limited 
to those of a strictly proprietary character but embrace 
“quasi-sovereign” interests as well. In this connection 
he says: 

“In determining whether the State is entitled to 
avail itself of the original jurisdiction of this Court in 
a matter that is justiciable . . . the interests of the State 
are not deemed to be confined to those of a strictly pro- 
prietary character but embrace its ‘quasi-sovereign’ inter- 
ests which are ‘independent of and behind the titles of its 
citizens, in all the earth and air within its domain’. . . 
Thus, we have held that a State may sue to restrain the 
diversion of water from an interstate stream . . . or an 
interference with the flow of natural gas in interstate 
commerce . . .; or to prevent injuries through the pollu- 
tion of streams or the poisoning of the air by the genera- 
tion of noxious gases destructive of crops and forests, 
whether the injury be due to the action of another State 
or of individuals.” 

This principle was considered, however, not to 
extend to a case brought in the name of the State, but 
in reality for the benefit of individuals, although the 











State asserts an economic interest in the claims and 
declares their enforcement to be a matter of public 
policy. In application of these rules to the case at bar 
the opinion continues : 

“In the instant case, the State has taken the legal 
title to the assets of the insolvent bank which is being 
liquidated and to the claims against stockholders by rea- 
son of their statutory liability. But recovery is sought 
solely for the benefit of the depositors and creditors of 
the bank. Constituting the State a virtual trustee 
for the benefit of the creditors of the bank did not alter 
the essential quality of the rights asserted or avail to 
confer jurisdiction upon this Court to entertain a suit 
for their enforcement. The taking of the legal title 
by the State is a mere expedient for the purpose of col- 
lection.” 

In conclusion, reference is made to the numerous 
actions provided for by state statutes for the enforce- 
ment, by the States, of many similar liabilities in the 
liquidation of banks, trust companies, insurance com- 
panies and others. The enormous burden of enter- 
taining such suits was cited as emphasizing the im- 
portance of adhering to the principle followed here. 

The case was argued by Mr. Houston E. Hill for 
the plaintiff. 


Taxation — Federal Admissions Tax — Status of 
Athletic Contests Conducted by State University 

The federal tax on admissions is not an unconstitu- 
tional burden on the instrumentalities of a State, in its 
application to admissions to athletic contests conducted by 
state universities. 

Allen v. Regents of the University System of 
Georgia, 82 Adv. Op. 975; 58 Sup. Ct. Rep. 980. 

In this case the question on the merits was whether 
the exaction of the federal admissions tax in respect 
of athletic contests conducted under the auspices of state 
universities imposes an unconstitutional burden upon a 
governmental function of the State of Georgia. On 
certiorari, the Supreme Court reversed a decree of the 
court below, enjoining collection of the tax. Mr. Jus- 
tice Roberts delivered the Court’s opinion. 

A considerable portion of the opinion deals with 
procedural questions involving the jurisdiction of the 
District Court to entertain the suit and the substitution 
of a successor collector of internal revenue. 

In dealing with the merits, the opinion refers to 
the findings that two educational institutions are in- 
volved, that both are maintained by the State, that each 
has constructed a stadium with a large seating capacity 
in which athletic exhibitions are held, and that sub- 
stantial revenues are derived from admissions to the 
athletic contests, particularly from football games. After 
reciting these facts, the question for decision is stated 
by Mr. Justice Roberts in these terms: 

“In final analysis the question we must decide is 
whether, by electing to support a governmental activity 
through the conduct of a business comparable in all 
essentials to those usually conducted by private owners, a 
state may withdraw the business from the field of federal 
taxation.” 

The opinion then observes that when a state em- 
barks in a business which normally would be taxable, 
the fact that in so doing it exercises a governmental 
power does not make the activity immune from federal 
taxation. In this connection are cited South Carolina 
v. United States, 199 U. S. 349, holding that state liquor 
dispensaries could be required by the United States 
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to take licenses and pay license taxes to the United 
States Government; Ohio v. Helvering, 292 U. S. 360, 
ruling that federal excise taxes on the sale of liquor 
could be enforced against state officials distributing in- 
toxicating liquor under a state monopoly; and Helver- 
ing v. Powers, 293 U. S. 214, upholding the federal 
income tax on the salaries of trustees who were state 
officials engaged in the operation of a street railway 
company for a limited time. After reference to these 
decisions, Mr. Justice Roberts, emphasizing that the 
controlling fact is that the State has embarked upon a 
business similar in character to an enterprise usually 
conducted for private gain, concludes his opinion as 
follows: 

“The important fact is that the State, in order to 
raise funds for public purposes, has embarked in a busi- 
ness having the incidents of similar enterprises usually 
prosecuted for private gain. If it be conceded that the 
education of its prospective citizens is an essential gov- 
ernmental function of Georgia, as necessary to the pres- 
ervation of the State as is the maintenance of its execu- 
tive, legislative, and judicial branches, it does not follow 
that if the State elects to provide the funds for any of 
these purposes by conducting a business, the application 
of the avails in aid of necessary governmental functions 
withdraws the business from the field of federal taxation. 

“Under the test laid down in Helvering v. Gerhardt 
[decided this day] however essential a system of public 
education to the existence of the State, the conduct of 
exhibitions for admissions paid by the public is not such 
a function of state government as to be free from the 
burden of a non-discriminatery tax laid on all admissions 
to public exhibitions for which an admission fee is charged. 

“The opinion in South Carolina v. United States, 
supra, at pages 454-457, points out the destruction of the 
federal power to tax which might result from a con- 
trary decision. 

“Moreover the immunity implied from the dual sover- 
eignty recognized by the constitution does not extend to 
business enterprises conducted by the States for gain. As 
we said in South Carolina v. United States, supra, at p. 
457: ‘Looking, therefore, at the Constitution in the light 
of the conditions surrounding at the time of its adoption, 
it is obvious that the framers in granting full power over 
license taxes to the National Government meant that that 
power should be complete, and never thought that the 
States by extending their functions could practically de- 
stroy it.’” 

Mr. Justice ReeEp delivered a concurring opinion 
in which he expressed agreement with the opinion of 
the Court, except for holding that a suit for an injunc- 
tion is a proper remedy to test the position of the 
Regents. 

Mr. Justice STONE concurred with Mr. Justice 
Reed. 

Mr. Justice BLack concurred in ‘the result, and 
concurred in Mr. Justice REEp’s opinion except insofar 
as it approved the reasoning of the Court on the ques- 
tion of State immunity from interference by federal 
taxation. 

Mr. Justice Stone, in a short comment, agreed 
with the decision of the Court on its merits, but ex- 
pressed the opinion that maintenance of the suit was 
barred by R. S. §3224, which provides that: “No suits 
for the purpose of restrainng the assessment or collec- 
tion of any tax shall be maintained in any court.” 

Mr. Justice Butter delivered a short dissenting 
opinion in which Mr. Justice McReEyNo ps concurred. 

The case was argued by Mr. J. Louis Monarch for 
the petitioner, and by Mr. Marion Smith for the re- 
spondent. 
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National Parks—Jurisdiction of Federal Govern- 
ment—State’s Power to Tax in Park 


Under statutes of the United States and of the State of 
California relating to the Yosemite National Park, exclu- 
sive jurisdiction over the Park was vested in the United 
States, except as to powers reserved to the State. The 
United States had power under the Constitution to accept 
such jurisdiction, even though the land was acquired for 
purposes other than those enumerated in Clause 17, Section 
8, Article I of the Constitution. 

In view of the jurisdiction vested in the United States, 
the State may not enforce the regulatory provisions of its 
Alcoholic Beverage Control Act within the area of the 
Park. The State has power, however, to lay an excise tax 
on liquors sold in the Park, under the right to tax, which 
it expressly reserved. 

Collins et al. v. Yosemite Park and Curry Co., 
82 Adv. Op. 1009; 58 Sup. Ct. Rep. 1009. 

This case arose on a suit of the appellee to enjoin 
California officials from enforcing that State’s Alcoholic 
Beverage Control Act in Yosemite National Park. The 
appellee operates hotels and stores in the Park under 
a contract with the Secretary of the Interior, under 
which the latter is entitled to receive stated percentages 
of the profits. The appellee sells liquors, wines and 
beer, at prices which are approved by the Secretary. 
and imports such beverages from outside of California. 
The appellee alleged that threats were made by the 
appellants to enforce the provisions of the State Act 
against the appellee to compel it to obtain licenses for 
the importation and sale of such beverages, and that 
the State officials assert that the appellee is subject 
to provisions of the Act prohibiting the issuance of 
importers’ licenses to persons holding on-sale retail 
licenses, and vice versa. Allegations were made also 
of the threat of seizure of the liquors and the institution 
of criminal and civil proceedings for failure to comply 
with the Act. It was alleged further that the Secre- 
tary has approved the selling prices and has instructed 
the appellee to apply for no license and pay no tax 
under the State Act, and that payment of such fees 
and taxes will not be allowed as an operating expense 
under the contract. 

A federal court of three judges, sitting under §266 
of the Judicial Code, issued a permanent injunction 
granting the appellee the relief prayed for. On direct 
appeal the decree was reversed for further proceedings, 
although on certain important questions the views of 
the District Court were approved by the Supreme 
Court. Mr. Justice Reep delivered the opinion of the 
Court. 

The opinion reviews the statutory provisions re- 
lating to two areas which constitute the Yosemite 
National Park—the Gorge and the area in the Park 
other than the Gorge—and the conclusion is reached 
that the language of the pertinent statutes is apt to vest 
in the United States exclusive jurisdiction, with ex- 
plicit reservations of jurisdiction to the State, as to 
both areas. 

The State urged, however, that the national gov- 
ernment is constitutionally unable to accept exclusive 
jurisdiction of any land for purposes other than those 
specified in Clause 17, Section 8, Article I of the Con- 
stitution. This contention, however, the Court rejects, 
noting that that constitutional provision has not been 
strictly construed. It is recognized, however, that the 
Court has never heretofore been required to determine 





whether or not the United States has the constitutional 
right to exercise jurisdiction over territory within the 
geographical limits of a State acquired for purposes 
other than as specified in Clause 17. In the instant 
case the question is considered and resolved in favor 
of the Government. In this connection, Mr. Justice 
REED states: 

“On account of the regulatory phases of the Alco- 
holic Beverage Control Act of California, it is necessary 
to determine that question here. The United States has 
large bodies of public lands. These properties are used 
for forests, parks, ranges, wild life sanctuaries, flood 
control, and other purposes which are not covered by 
Clause 17. In Silas Mason v. Tax Commission of Wash- 
ington, 302 U. S. 186, we upheld in accordance with the 
arrangements of the State and National Government the 
right of the United States to acquire private property for 
use in ‘the reclamation of arid and semi-arid lands’ and 
to hold its purchases subject to state jurisdiction. In 
other instances, it may be deemed important or desirable 
by the national government and the state government in 
which the particular property is located that exclusive 
jurisdiction be vested in the United States by cession or 
consent. No question is raised as to the authority to 
acau‘re land or provide for national parks. As the na- 
tional government may, ‘by virtue of its sovereignty’ 
acquire lands within the borders of states by eminent 
domain and without their consent. the respective sov- 
ereign''es should be in a position to adjust their juris- 
dictions. There is no constitutional objection to such an 
adjustment of rights. It follows that jurisdiction less 
than exclusive may be granted the United States. The 
jurisdiction over the Yosemite National Park is exclu- 
sively in the United States except as reserved to California, 
e. g., right to tax, by the Act of April 15, 1919. As there 
is no reservation of the right to control the sale or use 
of alcoholic beverages, such regulatory provisions as are 
found in the Act under consideration are unenforceable 
in the Park.” 

The opinion then deals with the interpretation of 
the power reserved to the State of “the right to tax 
persons and corporations, their franchises and prop- 
erty,” within the area of the Park. Taking the view 
that the licensing provisions of the Act are regulatory 
in their nature, the Court concludes that the provisions 
requiring licenses for the importation or sale of alco- 
holic beverages in the Park are unenforceable. But 
a different view is taken as to the imposition of excise 
taxes, and the State’s power to impose such taxes within 
the Park is sustained. 

A further argument was that advanced by the 
State that Amendment XXI to the Constitution gives 
the State the right to regulate the importation of in- 
toxicating liquors. The argument is rejected and the 
view of the court below is adopted that although that 
amendment may have increased “the state’s power to 
deal with the problem . . . it did not increase its juris- 
diction.” 

Since the decree of the court below was entered 
upon the theory that the Act as a whole had no appli- 
cation within the Park, it was found necessary to re- 
verse the decree in order that the District Court might 
consider the applicability of such sections of the Act 
as the State may threaten to enforce, in the light of 
the Supreme Court’s opinion. 

Mr. Justice McReynoips was of the opinion 
that the decree should have been affirmed. 

The case was argued by Mr. Seibert L. Sefton for 
the appellants, and by Mr. James S. Moore, Jr., for 
the appellee. 
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Summaries of Other Opinions * 


Criminal Law—Breach of Parole—Sentences 

Zerbst v. Kidwell et al. 82 Adv. Op. 918; 58 Sup. 
Ct. Rep. 872. [No’s. 782-789, decided May 16, 1938. | 

Certiorari involving the question whether a pris- 
oner who while on parole during the period of a sen- 
tence for one Federal crime commits a second Federal 
crime for which he is convicted and thereafter com- 
pletely serves sentence for the second crime, may be 
retained in custody on warrants of the board of parole 
and compelled to serve, in addition, the remaining time 
of the sentence imposed for the first Federal crime. 

The Courts opinion by Mr. Justice BLack holds 
that the unexpired time of the original sentence does not 
run concurrently with the period served for the second 
sentence and, therefore, that the prisoner must complete 
the term of his first sentence after the second sentence 
has been served. It concludes that when the prisoner 
committed the second crime his parole was violated and 
service of the original sentence was interrupted until 
the parole board issued a warrant for his return to cus- 
tody and that to hold otherwise would nullify the dis- 
ciplinary power of the parole board. 

Mr. Justice Reep took no part in the case. 

The case was argued on April 27, 1938, by Mr. 
Bates Booth for petitioner and submitted by Mr. J. F. 
Kemp for respondents. 


Federal Statutes—Filled Milk Act—Interstate 
Commerce—Due Process 

United States v. Carolene Products Co. 82 Adv. 
Op. 810; 58 Sup. Ct. Rep. 778. [No. 640, decided 
April 25, 1938.] 

Appeal from a district court judgment sustaining a 
demurrer to an indictment for violation of the “Filled 
Milk Act” of Congress of May 4, 1923, which prohibits 
the shipment in interstate commerce of skimmed milk 
compounded with any fat or oil other than milk fat. 
The act was challenged as beyond the power of Con- 
gress over interstate commerce and as in violation of 
the Fifth Amendment. 

The opinion by Mr. Justice Stone sustains the 
validity of the act on both grounds. It finds that the 
power to regulate interstate commerce is complete in 
itself, limited only by the restrictions imposed by the 
Constitution, and, hence, that it is no objection to 
the exertion of the power that its exercise is attended 
by the same incidents which attend the exercise of the 
police power of the states. As to the effect of the 5th 
Amendment, the opinion finds that precedents under 
the 14th Amendment have upheld similar legislation by 
the states and that there is no persuasive reason for de- 
parting from that ruling where the Fifth Amendment is 
concerned. It also finds that there is affirmative sus- 
taining evidence which was considered by Congress and 
which shows that the use of filled milk as a substitute 
for pure milk is dangerous to health and facilitates fraud 
on the public. The contention that the prohibition 
should have been extended to butter substitutes where 
vegetables fats or oils are substituted for butter fat is 
rejected because a legislature is not required to prohibit 
all like evils or none. 

As a third point, the opinion considers the ques- 





*NoTe: A few remaining cases and summaries to 


be printed in the next issue, will complete the list of 
opinions delivered by the Supreme Court during the 
term just ended. 








tion whether the declaration in the statute that filled 
milk is injurious to health and a fraud upon the public 
precludes disproof in judicial proceedings of all facts 
which would tend to show whether or not the statute 
actually had a rational basis, and if that is so, deprives 
the suitor of due process of law. The opinion finds that 
in this case the statute does not preclude such an in- 
quiry and that it could not Constitutionally do so. It 
finds that here the statement is not prejudicial since the 
demurrer challenges the validity of the statute on its 
face, and it is evident, from facts before Congress, and 
from those of which the court takes judicial notice, that 
the legislative declaration is not without support. This 
being so, the Court could not substitute its judgment 
for that of Congress. 

Mr. Justice BLAck concurred in the result and in 
all of the opinion except the third point discussed. 
Mr. Justice McReynotps dissented. Mr. Justice 
REEp took no part in the case. 

Mr. Justice BuTver concurred in the result with 
a separate opinion in which he states that the question 
whether the product is actually injurious to public 
health and a fraud on the public is one upon which evi- 
dence may be received at the trial, and if it is not, the 
provisions on which the indictment rests violate the 
Fifth Amendment. 

The case was argued on April 6, 1938, by Mr. As- 
sistant Attorney General McMahon for the appellant 
and by Mr. George N. Murdock for appellee. 


Federal Statutes—Injunctions—Labor Disputes— 
Direct Appeals to Supreme Court 

International Ladies’ Garment Workers’ Union et 
al, v. Donnelly Garment Co. et al. 82 Adv. Op. 937 ; 58 
Sup. Ct. Rep. 875. [No. 801, decided May 16, 1938.] 

Appeal from a three judge district court which 
denied a motion to dismiss a complaint and granted an 
interlocutory injunction in a suit to restrain the union 
from interfering with plaintiff’s business by picketing, 
and boycotting, on the ground that these union activities 
constituted a conspiracy in violation of the Anti-Trust 
Acts. Plaintiff contended that defendants were not 
engaged in a “labor dispute” within the meaning of the 
Norris-LaGuardia Act which would have deprived the 
court of jurisdiction and that that statute was, there- 
fore, inapplicable and that if the course of conduct com- 
plained of were construed to be a “labor dispute” the 
statute would be unconstitutional under the Fifth 
Amendment. In accordance with § 2 of the Act. of 
August 24, 1937, the Attorney General was notified 
that the constitutionality of an act of Congress was 
drawn in question. The question before the Supreme 
Court was whether this direct appeal was authorized 
under the provisions of § 3 of the 1937 Act which pro- 
vides that no interlocutory injunction syspending or 
restraining the enforcement, operation or execution or 
setting aside any act of Congress on constitutional 
grounds shal! be granted except by three judge court, 
and which permits a direct appeal to the Supreme 
Court from decrees granting or denying an interlocu- 
tory injunction in such a case. 

The per curiam opinion concludes that the case 
does not fall within these provisions of the 1937 Act, 
since it was not a suit to restrain the enforcement of 
an act of Congress and no application was made for an 
injunction for that purpose. The direct appeal was 
therefore unauthorized. 

The case was argued on April 27, 1938, by Mr. 
Frank P. Walsh for appellants. 
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Federal Income Tax—Sale of Property—Election 
of Method of Ascertainment 

Pacific National Company v. Galen Welch, Former 
Collector of Internal Revenue. 82 Adv. Op. 851; 58 
Sup. Ct. Rep. 857. [No. 528, decided May 2, 1938.] 

Certiorari involving the question whether an in- 
come tax payer who has filed a return indicating profits 
resulting from sales of real estate computed on the de- 
ferred payment method, where he has used that method 
in such a way as to show a larger amount of income 
than was actually received, may, by filing a claim for 
refund, have the profit from the sale computed on the 
installment method. [See Revenue Act of 1928, §§ 
22 (a) and (e), 111 (a) and (c), 113; compare § 44 
(a) and (b). - 

The Court’s opinion by Mr. Justice BuTLER 
holds that by reporting income from sales according to 
the deferred payment method, the taxpayer has made an 
election which is binding upon him and on the com- 
missioner and that; while the return may have been 
an inept application of the deferred payment method, 
there is nothing in it or the statement of claim for re- 
fund to support the idea that if rightly applied, that 
method would not clearly reflect income. 

Mr. Justice Reep took no part in the case. 

The case was argued on March 3, 1938, by Mr. 
Donald V. Hunter for petitioner and by Mr. Edward J. 
Ennis for respondent. 


Federal Income Tax—Gain For Sale of Stock— 
Election of Method of Ascertainment 

United States v. Kaplan. 82 Adv. Op. 854; 58 
Sup. Ct. Rep. 859. [No. 667, decided May 2, 1938.] 

Certiorari presenting the question whether a tax- 
payer who in his income tax return for a single year 
has reported and paid taxes on the entire profits to be 
eventually realized from the sale in that year of stock to 
be paid for partly in cash and partly in monthly install- 
ments extending over several years, and who later finds 
that the deferred payments are worth less than face 
value, may, on suit for refund, claim that he was en- 
titled to report the sale on the installment basis. 

The Court’s opinion by Mr. Justice Butter finds 
that the question is the same as that presented in the 
case of Pacific National Company v. Welch, summar- 
ized supra in this issue. The case is, therefore, gov- 
erned by that opinion. 

Mr. Justice Reep took no part in the case. 

The case was argued on March 3, and 4, 1938, by 
Mr. Edward J. Ennis for the petitioner and by Mr. 
Llewellyn A. Luce for respondent. 


Federal Estate Tax—Deductions of Payments to 
Charitable or Educational Institutions 

Taft v. Commissioner of Internal Revenue. 82 Adv. 
Op. 920; 58 Sup. Ct. Rep. 891. [No. 746, decided May 
16, 1938.] 

Certiorari involving the construction of §§ 303 (a) 
(1) and 303 (a) (3) of the Revenue Act of 1926 which 
authorize deductions from the gross estate of amounts 
payable pursuant to binding obligations incurred “for 
an adequate and full consideration in money or money’s 
worth” or as “transfers” to charitable or educational in- 
stitutions. Here the decedent had made several agree- 
ments to pay certain sums of money to several differ- 
ent charitable or educational institutions in Cincinnati, 
to be used by the institutions for specified purposes. 
These payments were regularly paid by the decedent 


until her death and by her estate thereafter as they 
accrued. 

The Court’s opinion by Mr. Justice Roserrs 
holds that the payments were not deductible. It finds 
that the claims were not incurred for an adequate and 
full consideration in money or money’s worth within 
the meaning of § 303 (a) (1) in the light of the legisla- 
tive history of that section and as interpreted by Treas- 
ury regulations, since here the only consideration was a 
stipulated application of the amount received. It fur- 
ther finds that the payments were not transfers within 
the meaning of § 303 (a) (3), since that word does 
not include sums promised during decedent's life, of 
which no identification by allocation of funds is made 
before death and since the court construes sub-section 
(3) as applicable only to testimentary transfers and 
finds those here in question were clearly not made in 
contemplation of death or to take effect in possession 
or enjoyment at or after death. In answer to the tax- 
payers contention that a liberal view of the statute 
should be adopted, the opinion points out that the Court 
can not by speculation on reasons of legislative policy, 
ignore the plain meaning of language employed in the 
Revenue Acts. 

The case was argued on April 25, 1938, by Mr. 
Robert A. Taft for petitioner and by Mr. Warner W. 
Gardner for the respondent. 


Federal Trade Commission—Judicial Review 
of Orders 

Federal Trade Commission v. Goodyear Tire and 
Rubber Co. 82 Adv. Op. 935; 58 Sup. Ct. Rep. 863. 
| No. 756, decided May 16, 1938.] 

Certiorari involving the correctness of a decision 
of the Circuit Court of Appeals which set aside an order 
of the Federal Trade Commission on the ground that 
the case had become moot. The order directed the 
Rubber Company to cease the desist from selling tires 
to one of its customers at a lower net price than those 
charged to other customers, as in violation of § 2 of 
the Clayton Act and not within the terms of the proviso 
of that section aliowing differences in price on account 
of certain specified conditions. Pending hearing in the 
circuit court the proviso was amended by Congress 
(Act of June 19, 1936) and the company informed the 
Court that in view of the amendment, it had ceased to 
sell tires to this customer at the previous price and 
that as soon as current stock was disposed of all trans- 
action between the Goodyear Company and this cus- 
tomer would cease. The circuit court then set aside 
the trade commission order as moot and remanded the 
case “but without direction to the commission to dismiss 
the complaint and without prejudice to its filing a sup- 
plemental complaint. . . .” Both the commission and 
the company contended that the case had not become 
moot ; but for different reasons. 

The per curiam opinion concludes that the circuit 
court should have reviewed the order on the merits, 
since the Clayton Act gives both parties the right to 
review by the circuit court and the amendatory act of 
1936 showed the orders of the commission entered be- 
fore its passage are to remain in effect. In this view 
neither the amendatory act nor the transactions subse- 
quent to the order deprived the parties of their right 
to have the validity of the order under the original 
statute reviewed. 

Mr. Justice Stone and Mr. Justice Reep took 
no part in the case. 

The case was argued on April 25, 1938, by Mr. 
Hugh B. Cox for the petitioner. 
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Procedure—Findings of Fact and Conclusions of 
Law—Equity Rule 70% 

Interstate Circuit, Inc., et al v. United States and 
Paramount Pictures Distributing Co., Inc., et al v. 
United States. 82 Adv. Op. 772; 58 Sup. Ct. Rep. 
768. [No. 709, 710, decided April 25, .938.] 

Appeal from a district court decree enjoining cer 
tain motion picture distributors and exhibitors from 
conspiracy in restraint of trade in violation of the Anti- 
Trust Act in regard to certain license agreements for 
showing motion picture films in theatres charging cer 
tain admission prices. 

The district court made no formal findings, but it 
gave an opinion discussing portions of the evidence 
and the courts reasoning, and it entered a decree recit 
ing that the practice complained of violated the Anti 
Trust Laws. 

The Court’s per curiam opinion orders that the 
case be remanded with directions to the district court 
to state its findings of fact and conclusions of law as 
required by Equity Rule 701%. It points out that the 
requirements of the rules are of an essential aid to the 
appellate court in reviewing equity cases and are par- 
ticularly important in Anti-Trust cases which come to 
the Supreme Court by direct appeal. It concludes that 
the opinion and the decree are not a substitute for the 
required findings. 

The opinion expressly refuses to decide the merits. 

Mr. Justice Stone and Mr. Justice BLack 
stated that in their opinion the opinion and decree, 
while informal, were sufficient for purposes of decision 
and that the merits should, therefore, be decided with- 
out remand, particularly because of the public interest 
involved. 

The case was argued on April 5, 1938, by Messrs. 
George S. Wright and Thomas D. Thacher for the ap 
pellants and by Mr. Solicitor General Jackson for ap- 
pellee. 


Interstate Commerce Act—Finality of 
Findings of I. C. C. 

United States v. Pan American Petroleum Cor- 
poration, et al. 82 Adv. Op. 784; 58 Sup. Ct. Rep. 771. 
[ No. 514, 530, decided April 25, 1938. ] 

Appeal from three judge district court decrees set- 
ting aside orders of Interstate Commerce Commission 
which directed certain railroads serving industrial plants 
of the respondent oil companies to cease and desist from 
payment of allowances for switching services performed 
by plant facilities. 

The opinion by Mr. Justice Roserts finds that 
the commission in making the order did not exceed its 
powers under the Interstate Commerce Act, and that 
since the findings and orders of the Commission were 
all supported by substantial evidence, the orders should 
not have been set aside. 

Mr. Justice REEp took no part in the case. 

The case was argued on March 29, 1938, and 
March 30, 1938, by Mr. Daniel W. Knowlton for an- 
nellants and by Mr. John S. Burchmore and Mr. 
Luther M. Walter for appellees. 





Interstate Commerce Commission—Finality 
of Orders 
Baltimore and Ohio Railroad Co. et al v. United 
States. 82 Adv. Op. 785; 58 Sup. Ct. Rep. 767. [No. 
638, decided April 25, 1938.] 
Appeal from a district court decision dismissing a 
bill challenging the validity of two interstate commerce 


commission orders affecting the rate structure on coke 
moving from the central territory to southern points 

The Court’s opinion by Mr. Justice McRey 
NoLDs holds that the court properly declined to pass on 
the validity of the first order. It also finds that the 
second order is not invalid because of lack of proper 
notice or opportunity for hearing and that the findings 
of the district court that the order is not contrary to 
the weight of evidence, is supported by substantial evi- 
dence, does not disregard ordinary rate standards, is 
supported by findings, and does not represent a mere 
attempt to equalize geographical transportation disad 
vantages, fortune, or opportunities, are adequately sup 
ported by the record. 

Mr. Justice Biack took no part in the case 

The case was argued on March 30, 1938, by M: 
Leo P. Day for appellants and by Messrs. J. Stanley 
Payne, J. V. Norman, William H. Swiggart, Charles 
Clark and Mr. Elmer A. Smith for appellees. 


Insurance—Incontestability—Rules of Decision 

Rosenthal ~. New York Life Insurance Co. 82 
Adv. Op. 933: 58 Sup. Ct Rep. 874. | No. 924, decided 
May 16, 1938.] 

Petition for certiorari to review a circuit court hold 
ing that questions whether an agreement by which a 
lapsed insurance policy is reinstated is a new agree 
ment, as regards the effect of an incontestable clause so 
that the clause runs from the date of the reinstatement 
where the defense is fraud in its procurement and 
whether the extended insurance was to be calculated 
from the anniversary date of the issue of the policy o1 
from the anniversary date of the payment of the first 
premium, are questions of general law to be decided 
without regard to the law of Missouri where insured 
lived and where the policy was applied for and issued 

The Supreme Court’s per curiam opinion concludes 
that the questions to be decided are those of state law 
and should be determined according to decisions of the 
state courts, citing Erie Railroad Co. v. Tompkins and 
Ruhlin v. New York Life Insurance C 
in the June issue of the JourRNAL. Certiorari was there 
fore granted and the case remanded to the circuit court 


reviewed 


Insurance—Disability—Rules of Decision 

New York Life Insurance Co. v. Jackson et al 
82 Adv. Op. 934; 58 Sup. Ct. Rep. 871. [ No. 869, de 
cided May 16, 1938.] 

Petition for certiorari to review a Federal district 
court decree involving the question whether under the 
provisions of an insurance policy the insurer is liable 
for disability benefits to the insured who became totally 
and permanently disabled during the period of grace 
following the day on which a semi-annual premium pay- 
ment fell due where the premium was not paid until 
after the expiration of the period of grace. The in 
sured was a resident of Missouri at the time of the issu 
ance of the policy and the policy was delivered in that 
State. 

The circuit court had treated the question as one 
of general law. 

The Supreme Court’s per curiam opinion finds that 
the decision should have been made in accordance to 
applicable principles of the state law which governs the 
interpretation of the policy, citing Erie Railrad Co. v 
Tompkins and Ruhlin v. New York Life Insuranc. 
Co., reviewed in the June issue of the JourNaAL. Cer- 
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tiorari was, therefore, granted and the case remanded 
to the circuit court. 


Indian Lands—Compensation for Lands Taken 
By the United States 

United States v. Klamath and Moadoc Tribes et 
al, 82 Adv. Op. 767 ; 58 Sup. Ct. Rep. 799. [No. 707, 
decided April 25, 1938.] 

Appeal by special statutory permission from a deci- 
sion of the court of claims which included in its com- 
putation of compensation for Indian lands the value of 
timber on the land and interest on the unpaid value 
from the time of the exchange by which the land was 
acquired until the date of juglgment 

Certain allotted tracts of land in the Indian reserva- 
tion had been granted by mistake to a company con- 
structing a military road. Later this grant was re- 
voked and in exchange the company was given an 
unallotted acreage of the reservation here in dispute. 
Congress ratified this exchange and authorized a cer- 
tain payment to the tribe for the lands given to the 
company on the exchange, and the tribe accepted the 
payment, giving a release. However, by special act 
of Congress (1936) the court of claims was given juris- 
diction to review the claim and to retry the case on the 
merits “irrespective of any release.” 

The Court’s opinion by Mr. Justice BuT er af- 
firms the award. It finds that the allowance of the 
value of the timber on the land was proper, since the 
tract taken was a part of the reservation retained by the 
tribe out of country it had held by immemorial posses- 
sion, and the timber was a part of the value of that land 
and of the Indians’ right of occupancy. It also finds that 
the inclusion of interest from the date of the exchange 
was proper, since the land was taken by the power of 
eminent domain, and, therefore, gives a right to just 
compensation determined by the value at the time of the 
taking plus an amount sufficient to produte the full 
equivalent of that value paid contemporaneously with 
the taking. 

Mr. Justice Stone. and Mr, Justice REeEp took 
no part in the case, Mr. Justice BLack concurred in 
the result. 

The case was argued on April Ist and 4th, 1938, by 
Mr. Assistant Attorney General McFarland for ap- 
pellant and by Mr. G. Carroll Todd for respondents. 


Indian Lands—Right of Tribe to Use of Timber 
and Minerals 

United States v. Shoshone Tribe of Indians. 82 
Adv. Op. 763; 58 Sup. iz. Dep. 794. | No. 668, de- 
cided April 25, 1938.] 

Certiorari to review judgment of the court of 
claims involving the right of the Shoshone Tribe to the 
use of minerals and timber on a reservation which had 
been taken from it by the United States. 

The Court's opinion by Mr. Justice BuTLer holds 
that the tribal treaty rights to “absolute and undis- 
turbed use and occupation” prior to the taking included 
the timber and mineral resources within the reserva- 
tion and that the court of claims’ judgment is not 
erroneous in including the value of those rights in fixing 
the amount to be paid as compensation for taking the 
reservation. 

Mr. Justice STONE took no part in the case. 
Justice Reep dissented. 

The case was argued on March 31st and April Ist, 
1938, by Mr. Assistant Attorney General McFarland 


Mr. 


for the petitioner, and by Mr. George H. Tunison ana 
Mr. Albert W. Jefferis for the respondent. 


Public Utilities—Interstate Commerce—State 
Power to Require Reports of Business of 
Interstate Pipe Line Gas Companies 

Arkansas Louisiana Gas Co. v. Department of 
Public Utilities et al. 82 Adv. Op. 770; 58 Sup. Ct. 
Rep. 770. | No. 645, decided April 25, 1938. ] 

Appeal from Arkansas Supreme Court decision 
which held valid an order of the State Public Utilities 
Department requiring a public utility incorporated in 
Delaware, which produces gas in Texas and Louisiana 
and transports it for delivery through tapped pipe line 
to customers in Arkansas under contract made in 
Louisiana, to report to the commission schedules of its 
rates and charges. The order was challenged by the 
company as inapplicable to this business under the com- 
merce clause of the Federal constitution. 

The Court’s opinion by Mr, Justice McReyNotps 
holds that the mere fact that certain of the utilities 
business in Arkansas is a part of interstate commerce 
does not justify refusal to supply the required informa- 
tion, since a large part of its operation is local and 
complete information may be essential and since the 
mere requirement to furnish comprehensive informa- 
tion does not materially burden or interfere with inter- 
state commerce. The opinion points out that if the 
Department takes future action which does unreason- 
ably burden the interstate commerce, that may be con- 
tested at that time. 

The case was argued on March 31, 1938, by Mr. H. 
C. Walker, Jr., for the appellant and by Messrs. 
Thomas Fitzhugh and John E. Benton for appellees. 


Patents—Adequacy of Disclosure 

General Electric Co. v. Wabash Appliance Corp. 
et al. 82 Adv. Op. 912; 58 Sup. Ct. Rep. 899. | No. 
453, decided May 16, 1938.] 

Certiorari to review suits involving the validity of 
claims 25, 26 and 27 of Pacz Patent No. 1,410,499, re- 
lating to tungsten filament used in incandescent lamps. 
The product here involved was a device to prevent “‘sag- 
ging’ and “offsetting” of the filaments during a normal 
life of the lamp. 

The Court’s opinion by Mr, Justice Reep holds 
the claims to be invalid on their face in that they do 
not make disclosure sufficiently definite to satisfy 35 
U. S. C. § 33 which requires the applicants description 
to be in such full, clear, and concise terms as to enable 
any skilled person to make and use it and requires the 
applicant particularly to point out and distinctly claim 
the improvement which he claims as his invention. 

The case was argued on March 4th and 7th, 1938, 
by Mr. Merrell S. Clark for the petitioner and by Mr. 
Samuel E. Darby, Jr., for the respondents. 


Patents—Restrictions on Resale by Licensees— 
Scope of Review on Certiorari 

General Talking Pictures Corporation v. Western 
Electric Company, Inc., et al. 82 Adv. Op. 843; 58 
Sup. Ct. Rep. 849. [No. 357, decided May 2, 1938.] 

Certiorari involving suits for infringement of pat- 
ents for inventions in vacuum tube amplifiers used in 
wire and radio telephony, talking motion pictures and 
other fields. 

In his petition, the petitioner presented the follow- 
ing questions: 
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1. Can the owner of a patent, by means thereof, re- 
strict the use made of a device manufactured under the 
patent, after the device has passed into the hands of a 
purchaser in the ordinary channels of trade, and full con- 
sideration paid therefor ? 

2. Can a patent owner, merely by a “license notice” 
attached to a device made under the patent, and sold 
the ordinary channels of trade, place an enforceable re- 
striction on the purchaser thereof as to the use to which 
the purchaser may put the device? 

3. Can an inventor who has filed an application for 
patent, showing and describing but not claiming certain 
inventions, obtain a valid patent for said inventions by 
voluntarily filing a “divisional” or “continuation” applica- 
tion for said unclaimed inventions more than two years 
subsequent to public use of the said unclaimed inventions 
by him or his assignee or licensee ? 

In his brief supporting the petition and in his brief 
on the merits petitioner urged two additional “specifica- 
tions of error” relating respectively to “estoppel” and 
“want of invention.” 

The opinion by Mr. Justice BuTLer points out 
that under Supreme Court rules 38(2), one who has 
obtained certiorari to review specified questions may 
not obtain decision of any other issues. 

As to the first question presented in the petition, 
the opinion reviews the relationship between the pat- 
entee and its affiliated organizations. The patented arti- 
cles had been sold by the holder of a non-exclusive 
license limited to the manufacture and sale of amplifiers 
for private use. The license was expressly confined to 
the right to manufacture and sell the article for radio 
amateur, home and experimental reception; but the 
licensee knowingly, and with the knowledge of the pur- 
chaser sold it for use in theatres as a part of talking 
picture equipment, attaching to it the notice that the 
apparatus was licensed only for radio amateur experi- 
mental and broadcast reception. These notices both the 
manufacturer and the purchaser intended should be dis- 
regarded. The opinion concludes that the purchaser by 
buying the instrument with knowledge that the vendor 
was acting outside the scope of his license and thus 
infringing the patent, and in leasing them for use as 
talking picture equipment in theatres did itself violate 
the patent. In this view of the case, the opinion finds it 
unnecessary to consider the second question of the peti- 
tion. As to the 3rd question, whether a divisional appli- 
cation for an unclaimed invention made more than two 
years subsequent to public use is valid, the opinion finds 
that since the circuit and district court findings that 
there was no public use prior to the filing dates of the 
divisional applications are supported by adequate evi- 
dence, the Supreme Court will not disturb them. The 
Court points out that the divisional claims were dis- 
closed in the original applications as well as in the con- 
tinuation claims, and that in the absence of intervening 
adverse rights for more than two years prior to the 
original applications, the continuation applications were 
in time. 

Mr. Justice Roperts and Mr. Justice Reep took 
no part in the case. 

Mr. Justice BLAck dissented principally because 
he believed that the effect of the decision was to extend 
the patent statutes beyond the intended scope in per- 
mitting a patentee in the absence of contract to restrict 
the use to which a device may be put after it has passed 
out of the hands of the manufacturer 

The case was argued on December 13th and 14th, 
1937, by Mr. Samuel E. Darby, Jr. and Mr. Ephraim 
Berliner for the petitioner and by Mr. Merrill E. Clark 
for respondents. 





Patents—Divisional Application—Limitations— 
Abandonment 

Crown Cork & Seal Co., Inc. v. Ferdinand Gut- 
mann Co., Inc., 82 Adv. Op. 835; 58 Sup. Ct. Rep. 842. 
| No. 72, decided May 2, 1938] 

Certiorari to review cases involving the validity 
and infringement of Warth Reissue Patent, No. 19,117 
and Warth divisional patent No. 1,967,195. Both relate 
to methods by which through the use of heat and pres- 
sure small disks of paper or foil known as center spots 
are applied to cork cushions of crown caps used to seal 
bottles containing pressure beverages. The question 
presented in the petition for certiorari and considered in 
the opinion was whether in the absence of intervening 
rights, an excuse must be shown for a lapse of more 
than two years in presenting claims in a divisional appli- 
cation regularly filed and prosecuted in accordance with 
patent office rules. 

Here the first general application covering the en- 
tire device was filed in 1927, and contained claims 
which the circuit court considered broad enough to 
cover the disclosure of the pre-heating method to be 
used in applying the disks. On December 3, 1930, in 
response to the patent office request, the applicant fur- 
nished drawings to illustrate the pre-heating method. 
At this time he canceled from his first application the 
statement and claims as to the method. However, other 
statements of the method remained in the application. 
The original patent was granted January 6, 1931. The 
application for a divisional patent based on the pre- 
heating method was filed in April 1933. The applica- 
tion for the conflicting patent was filed in 1929, and 
that patent was granted in 1932. 

The Court’s opinion by Mr. Justice BuTLer re- 
views the facts in full and finds that the pre-heating 
disclosure was continuously before the patent office 
from the time of the first application in 1927; that the 
cancellation of one statement from the first application 
is without significance and that the continuity shows 
that Warth intended to retain, not to abandon, the dis- 
closed invention. It finds that in the absence of aban- 
donment mere delay in filing a divisional application 
for not more than two years after an intervening patent 
or publication does not operate to enlarge the patent 
monopoly beyond that contemplated by the statute. 

Mr. Justice Reep took no part in the case. Mr. 
Justice Briack dissented in an opinion in which he 
protests against the majority holding as affording a 
device by which through the use of divisional applica- 
tions a dilatory applicant can obtain monopoly priv- 
ileges not available under the patent statutes and with- 
out explanation for his delay. 

The case was argued on December 13, 1937, by 
Mr. John J. Darby for petitioner and by Mr. William 
E. Warland for the respondent. 

Federal Statutes—Jurisdiction of Three Judge Dis- 
trict Court—Substantial Federal Question 
California Water Service Co. et al v. City of Red- 

ding et al. 82 Adv. Op. 930; 58 Sup. Ct. Rep. 865. 

[ No. 976, decided May 16, 1938.] 

This action was brought to enjoin the city of Red- 
ding from receiving a grant from the administrator of 
public works under Title II of the National Industrial 
Recovery Act and supplemental federal statutes for the 
construction of a municipal water works system and 
also to enjoin the city from expending the proceeds of a 
bond issue sold by it for that purpose. It was charged 
that the statutes authorizing the Federal grant were 
unconstitutional. After the action was begun, but be- 


REVIEW OF RECENT SUPREME Court DECISIONS 





fore it was decided, the Supreme Court’s decision in 
Alabama Power Co. v. Ickes, 302 U. S. 464, and Duke 
Power Co. v. Greenwood County, 302 U. > 485, decid- 
ing federal questions similar to these in this case, were 
handed down. 

The question was whether the three judge court 
convened under § 3 of the act of Aug. 27, 1937, had 
jurisdiction. 

The Court’s per curiam opinion finds that the 
Alabama and Duke Power cases cited supra elim- 
inated from the case any substantial federal question 
and thus that the distinct question of validity of the 
local bonds under state law was all that was left in the 
case. Since this was a purely local issue, the three 
judge court was without jurisdiction under the Act of 
August 1937 and the complairit was properly dismissed 
for want of a substantial federal question. 


Criminal Procedure—Right of Accused to Counsel 
—Habeas Corpus—Jurisdiction of District Court 

Johnson v. Zerbst, Warden, etc. 82 Adv. Op. 954; 
58 Sup. Ct. Rep. 1019. [ No. 699, decided May rf 
1938. | 

Certiorari involving questions of the Constitutional 
right under the Sixth Amendment of accused in a 
criminal prosecution to have the assistance of counsel 
for his defense. After conviction, the defendant sought 
habeas corpus on the ground that he was deprived of 
that Constitutional right. The district court denied the 
petition and the circuit court affirmed, holding that to 
deprive the accused of the right was not enough to make 
the trial void and justify its annulment by habeas 
corpus, but constituted only trial errors or irregular- 
ities which could be corrected only on appeal. 

The opinion, by Mr. Justice Back, finds (1) 
that the Sixth Amendment constitutionally entitles one 
charged with crime to the assistance of counsel, (2) 
that, although the right may be waived, the question 
of whether there has been a proper waiver should be 
clearly determined by the trial court, and (3) that 
unless the right has been competently and intelligently 
waived, lack of counsel is a jurisdictional defect which 
will render the judgment of conviction void and entitle 
the prisoner to obtain release by habeas corpus. 

The opinion points out, however, that on such a 
habeas corpus the burden of proof rests upon the 
prisoner to establish that he did not waive his right 
to counsel. 

Since the district court in this case did not find 
on the question of waiver, the case was reversed and 
remanded for its determination. 

Mr. Justice REED concurred in the reversal. Mr. 
Justice McReynotps believed the judgment should 
have been affirmed. Mr. Justice But er believed that 
the record showed waiver of the right to counsel and 
that the court had jurisdiction and that the judgment 
should be affirmed. 

The case was argued on April 4, 1938, by Mr. 
Elbert P. Tuttle for the petitioner and by Mr. Bates 
Booth for respondent. 


Negligence—Rules of Decision—Federal Courts 
Hudson et al., v. Moonier. 82 Adv. Op. 986; 58 
Sup. Ct. Rep. 954. [No. 938, decided May 23, 1938.] 
This was a petition for certiorari to review district 
and circuit court holdings which treated the question 
of liability of the lessor of a truck in a suit for personal 





injuries against the driver and the lessor on account 
of lack of proper signaling devices on the truck, as a 
question of General Law. 

The Supreme Court’s per curiam opinion finds 
that the lower courts should have applied the law of 
Missouri, where the injury occurred, and cites Erie 
Railroad Co. v. Tompkins (reviewed 24 A.B.A.J. 463, 
June, 1938). 


Appeal—Final Judgment—Public Utilities 

The Laclede Gas Light Co. v. Public Service Com- 
mission of Missouri, etc. 82 Adv. Op. 984; 58 Sup. Ct. 
Rep. 988. [No. 947, decided May 23, 1938.] 

Appeal from the Supreme Court of Missouri 
involving a judgment of that court on an appeal to it 
from an order of the State Public Service Commission 
fixing the value of certain property for rate making. 
The judgment was as follows: 

Subject to the foregoing, the judgment is affirmed 
and the cause remanded, with directions to the circuit 
court to remand to the commission that it may rehear and 
determine the facts on the four points above mentioned in 
accordance with the views in this opinion. 

The Supreme Court’s per curiam opinion grants a 
motion to dismiss because the judgment is not final 
since, under it, on remand, the commission may pro- 
ceed anew to the exercise of its discretion in determin- 
ing the rates, and since the record did not show that 
the state court had finally disposed of the controversy. 


Equal Protection of Law—Liquor Regulation— 
21st Amendment 

Mahoney v. Triner Corporation. 82 Adv. Op. 
961; 58 Sup. Ct. Rep. 952. [No. 761, decided May 
23, 1938.] 

Appeal from three judge district court involving 
the constitutional validity of a Minnesota statute which 
forbade manufacturers or wholesalers to import any 
brand of intoxicating liquor containing more than 25% 
of alcohol by volume ready for sale without further 
processing unless the brand was registered in the 
United States Patent Office. The statute was chal- 
lenged as a violation of the equal protection clause of 
the 14th Amendment. The state contended that the 
statute was a reasonable regulation of the liquor traffic 
and that under § 2 of the 21st Amendment which 
prohibits the importation of liquor into any state in 
violation of the state law, the equal protection clause 
is not applicable to imported intoxicating liquor. 

The court’s opinion by Mr. Justice Branpeis 
holds that the equal protection clause is inapplicable. 
It finds that; (1) because of the 21st Amendment the 
discrimination in favor of liquor processed within the 
state is not unconstitutional even though it were not an 
incident of reasonable regulation of the liquor traffic ; 
(2) that as to the discrimination between registered 
and unregistered brands, the court will not limit the 
power conferred by the 21st Amendment so that only 
those importations may be forbidden which violate a 
reasonable regulation of the liquor traffic; and (3) 
that independently of the 21st Amendment, the State 
had power to terminate the license even though, when 
the licensing statute was passed, licensee had a valid 
license and a stock of liquors imported under it. 

Mr. Justice Reep concurred in the result. 

The case was argued on April 25, 1938, by Mr. 
William S. Ervin and Mr. Roy C. Frank for the appel- 
lants and by Mr. Carl W. Cummins for appellee. 











THE ANNUAL REVIEW OF LEGAL EDUCATION 


FOR 1937 


LUBLISHED recently by the Section of Legal Ed- 
ao and Admissions to the Bar of the Amer- 

ican Bar Association, the latest Annual Review of 
Legal Education gives renewed testimony of the prog- 
ress which is being made both in raising the standards 
of admission to the bar and in improving the general 
level of law school training. 
been added within the past year to the impressive list of 
jurisdictions which require two years of college educa- 
tion or its equivalent, before taking the bar examina- 
tions, the total now being thirty-six with seventy-six 
per cent of the law students of the country, and a 
slightly smaller percent of the number of lawyers. 
While the total number of law schools listed decreased 
from 190 to 185 and the total enrollment from 40,218 
to 39,255, the number of approved schools increased 
by three to 97, or to 98 if the recently approved St. 
Paul College of Law be added. These approved schools 
now have about 62 per cent of the total law school 
attendance. 

Along with the increase in the number of approved 
schools, there has been a striking increase in the num- 
ber of jurisdictions which wiil not recognize law 
school study unless it is pursued in a school approved 
by the American Bar Association. In fact the wide- 
spread adoption of this means of eliminating the com- 
mercial schools carried on for a profit, and bringing 
the other law schools of a particular state up to a rea- 
sonable minimum standard, where they can be subject 
to a periodic check-up is probably the most significant 
development revealed in the review. As said in the 
article on recent changes in admission requirements : 


Three more states have 


“With the increasing availability of approved schools, 
bar admission authorities are beginning to realize that 
there is no longer any excuse for countenancing inferior 
legal education. The result is that inferior schools are 
being forced to improve or to close their doors, and in- 
ferior students are being forced to seek states where the 
requirements are still low. This should speed the entire 
process as no bar is willing to see itself become a dumping 
ground for low-grade material from other states.” 

From the table which follows this quotation, it ap- 
pears that there are now fifteen states and one terri- 
tory where law school study is not recognized as qual- 
ifying for the bar examination unless it is pursued in 
a school approved either by the American Bar Asso- 
ciation or by a local authority which has adopted the 
approved list of the American Bar Association. There 
are in addition five more states which have the same 
rule in reference to out of state schools. The grad- 
uate of an unapproved law school now finds himself 
in the unhappy position of being unable to take the 
bar examinations in at least twenty jurisdictions, be- 
cause the local authorities in those states, either the 
court of last resort, or the board of bar examinations, 
regard his legal education as entirely unfit to qualify 
him for admission to the bar. 


Primitive Standards in Thirteen Jurisdictions 


Thirteen jurisdictions are shown to still have 
primitive standards of legal education. Of these the 


District of Columbia, Iowa, Maryland, Oklahoma, and 
South Dakota are the only ones left in the East, North, 
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or West which only require a high school education or, 
sometimes, its “equivalent.” In the South similar re- 
quirements are in effect in Florida, Kentucky, Louisi- 
ana, Mississippi, South Carolina, and Tennessee. Ar- 
kansas and Georgia are the only two states left which 
still have no requirements of general education of any 
kind as a necessary preliminary to the study of law 
or the taking of the bar examinations. 

The number of law school students is slowly de- 
clining, and it is apparent that it will continue to do 
so at least for the next two or three years, since there 
are several states where the requirement of two years 
of college education before law study is just becoming 
effective next fall. The first year classes have shown 
a steady decline for the past two years. Eleven law 
schools made effective last year an admission standard 
of two years of college education, and three increased 
the required period of preliminary study from two to 
three years, making a total of 32 now in this group, not 
including the seven schools which require a degree for 
admission. The movement towards a four-year law 
course in full time schools cannot be said to be pro- 
nounced, although there is considerable talk of it. Such 
a course is now given at the University of Minnesota, 
and is optional at Chicago, Stanford, Northwestern, and 
Louisiana State University. A four-year course will 
be inaugurated at the University of Washington Law 
School next year. 

The review features articles by Dean Herschel 
W. Arant of the Ohio State University College of Law, 
United States District Judge Merrill E. Otis of Kansas 
City and John Kirkland Clark, Chairman of the New 
York Board of Law Examiners. Dean Arant, who is the 
president of the Association of American Law Schools, 
writes of the relationship between legal education and 
bar examinations. He points out the changes which 
have occurred in the methods of training from the old 
apprenticeship system where the learning of legal rules 
and principles was the all-important thing to the pres 
ent time when the development of the capacity to an- 
alyze cases, to reason logically, and to distinguish be- 
tween material and immaterial and 
shows how there has also been a change in the type of 
bar examinations. 

The questions now generally take the form of 
hypothetical cases requiring the applicant to select the 
appropriate principles and support his answer by rea- 
soning, but Dean Arant complains that in many states 
there is still too much of a tendency to insist that an- 
swers accord with local law. 

As to the basic purpose of the bar examinations, 
he says: 


facts is stressed 


“The really important objective of a bar examination 
should be to determine whether the applicant has acquired 
the ability to attack a legal problem in lawyer-like fashion, 
that is, to take a statement from a client and determine 
which facts are important and which are not, ascertain 
from a client whether material facts occurred whose sig- 
nificance the client did not appreciate, determine by 
examination of local statutes and decisions what principle 
is likely to be applied to the material facts which appear 
to have occurred. Involved in this process is, of 
the necessity of appreciating what 
significance in 


ot course, 
facts are of social 
a particular situation because such facts 


ANNUAL REVIEW oF LEGAL Epucation, 1937 


577 





are always material. An applicant for admission can give 
abundant evidence on examination that he has these quali- 
ties without reaching the same conclusion on problems 
given him for solution which have been reached by the 
courts in his state. 

“The foregoing discussion may seem to assume that 
there is some more or less definite objective standard that 
can and should be applied in determining whether appli- 
cants are qualified for the practice of law. So far, how- 
ever, this paper has only compared and asserted the supe- 
riority of modern methods of legal education over those 
of an earlier day and suggested that bar examinations 
should test the kind of growth and development that modern 
legal education seeks to produce. The question still 
remains as to how great an ability to analyzg, reason logi- 
cally and distinguish between material and immaterial facts 
should be required of applicants*for admission to the bar. 
It scarcely needs to be stated that there is a great deal 
of difference from state to state in respect to this matter, 
and it is probably true that the bar examiners in no state 
have been as exacting as they might have been. This 
assertion appears to be justified by the general belief that 
the legal profession is badly overcrowded. No one asserts 
that there are more well qualified lawyers than the public 
needs, but almost everyone concedes that a great many 
lawyers are not well qualified and should never have been 
admitted. This position is conceded even by the rare person 
who denies that there are numerically more lawyers than 
the public needs. It seems therefore, that there is no 
escape from the position that the bar examinations have 
not served with complete effectiveness to screen out the 
unfit. Not only should an attempt be made to make the 
bar examinations the country over more effective but, if 
the profession really is overcrowded, they must be thought 
of as in some measure devices for regulating the size of 
the legal profession, for it is now generally conceded that 
too many lawvers are good for neither the profession nor 
the public which it serves.” 

There are, of course, wide differences in law 
schools, and those operated for a financial profit usually 
maintain only the minimum entrance and graduation 
requirements permitted in the state where they are 
located. Both the Association of American Law Schools 
and the Legal Education Section of the American Bar 
Association have been working effectively to bring 
about higher standards of bar admission and in Ohio 
the League of Ohio Law Schools is also working to 


this end. 

Dean Arant believes that a further foundation for 
optimism lies in the recent establishment in a num- 
ber of states of conferences between bar examiners, 
legal educators, and bar association representatives. 

Mr. Clark’s article deals with these conferences in 
more detail and discusses their results and possibili- 
ties. After tracing briefly the history of the develop- 
ment of bar examinations and the law school training 
of the last forty years, including the recent steady 
increase in standards of admission, he says: 

“While bar examiners and law school faculties have 
been marching side by side down the road to higher stand- 
ards, there has been little mingling between the two groups. 
In fact, in the early years, there was widespread jealousy 
and distrust between the boards and the law schools. 
Their attempts to solve common problems have been largely 
separate attempts with little cooperation on either side 
with the other group, and even with little knowledge of 
what the other group was doing. While the law schools 
were beginning to enlarge their curricula and undertake 
new and modern subjects, the bar examiners continued 
to examine on the same list of topics which they had used 
for years. The bar examiners had little or no information 
as to what the law schools were teaching and the law 
schools failed to realize that the bar examiners felt that 


present legal education was in many cases not practical 
enough. Some bar examiners were giving questions for 
which a student could be adequately prepared only by the 
old method of text book instruction (with which many 
of the examiners were solely familiar), even though the 
law schools in the state were very generally using the 
case method. Law school faculties did not know how the 
bar examinations were prepared, how they were marked 
or whether actually there was a possibility of favoritism 
toward particular schools. 

“The time was, therefore, ripe for cooperative and 
coordinating efforts by the members of these several 
groups. Early in the 1930’s under the leadership of the 
New York City Bar Association, lawyers and legal educa- 
tors together with the bar examiners and members of the 
committee on character and fitness, in New York State, 
gathered informally in a group which designated itself as 
the New York Joint Conference on Legal Education. At 
almost the same time, under the leadership of the State 
Bar of California, that state established a similar group. 
In the intervening years, several other states have created 
like informal organizations. 

* * 


“Although the New York Joint Conference has power 
only to pass advisory resolutions, it has already made sub- 
stantial contributions in bringing about a better under- 
standing among the law schools of the state, and between 
the bar examiners and the law schools.” 

He continues with some valuable detailed sugges- 
tions as to matters for consideration by such confer- 
ences, and concludes with an expression of hopefulness 
that similar organizations will be given support in every 
state. 

Judge Otis, who is president and teacher of Con- 
stitutional Law at the Kansas City Law School, writes 
of the evening law school. He discusses the question 
of whether such a law school can be maintained con- 
sistently with the standards of the American Bar Asso- 
ciation, from the standpoint of his personal experience 
as the head of a school which has met these standards 
and has been added to the Association’s approved list. 
His conclusions on the subject are summarized in the 
following quotation : 

“It is difficult but not impossible for an evening law 
school to comply with the reasonable requirements of the 
American Bar Association. It could not, of course, comply 
with a requirement that its students should not engage in 
remunerative labor. It could not comply with a require- 
ment that it should not have classes after five o’clock in the 
afternoon. No such requirements have been made and they 
ought never to be made in the United States. But the 
reasonable requirements that have been made can be com- 
plied with. And here again I speak, not in academic 
fashion, but out of my own experience. 

“The evening law school with which I am connected 
had its beginning more than forty years ago. It was 
initiated to provide instruction in law for young men and 
women who otherwise could not obtain it. It never was 
operated for profit. Judges and practicing lawyers taught 
in the school, receiving meagre stipends for their services 
—sometimes. If in any year there was any surplus of 
income above necessary expenditures that surplus went 
into a building, library and equipment fund. No man ever 
has received a dividend of a penny. The policy of the 
school was controlled by its faculty. The faculty deter- 
mined that the school should meet the requirements of the 
American Bar Association and that if it could not do so 
it should cease to exist. 

“The entrance requirements were raised to include at 
least two years of college work. The effect of that was to 
cut the enrollment almost in two and the income of the 
school in two. The library was brought up to standard. 
First one and then three and then four full-time men were 
employed and the services of many part-time men elimi- 
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nated. The tentative approval of the American Bar Asso- 
ciation was gained. And the school is rendering far better 
service than it ever had rendered in the past. 

“Yes, it is possible for an evening law school to meet 
at least the minimum standards set up by the American 
Bar Association and by the Association of American Law 
Schools. It would seem, however, that that can be done 
only in some comparatively large center of population 
where the number of those desiring the advantages of such 


a school and qualified to study law is sufficiently great to 
support the school without a lowering of standards. It 
would also seem that such a school should aim toward 
absorption by some tax supported or privately endowed 
institution, to the end that ultimately it will have other 
means of support than the tuition of its students. It is a 
narrow field that is left. In that narrow field there is 
not only room for but great justification for an evening 
law school.” 


LEGAL ETHICS AND PROFESSIONAL CONDUCT 





Misapplication of Funds Is Breach of Duty to 
Maintain Respect Due to Courts 


An attorney admitted that he used money for his 
own purposes that had been paid him by his client to 
satisfy a judgment of foreclosure. His answer stated 
that inasmuch as the time within which the judgment 
could be satisfied did not expire for two and a half 
months he “used some of his client’s money—fully ex- 
pecting to be able to replace the same and satisfy the 
decree,” but “defendant regrets to state that he was 
not able to replace it, due to disappointment in business 
affairs; that defendant is making diligent efforts to ob- 
tain the money so as to satisfy the judgment, interest 
and costs in the foreclosure case, and to make restitu- 
tion to the satisfaction of Mr. and Mrs. Reed, as he 
has always wanted to do and expects to be able to do 
in the very near future.” 

Sustaining a demurrer to this answer and entering 
a judgment of disbarment, the Supreme Court of Ne- 
braska said: 

“Solemn and impressive as this relation is, the com- 
plaint of the Attorney General includes more than viola- 
tion of duties of lawyer to client. Attorneys must also 
conform at their peril to established standards of conduct 
in their relations to courts, to the legal profession and to 
the public in general. State v. Ireland, 125 Neb. 570, 251 
N.W. 119. The bar is part of an institution of government 
for the administration of justice. Judges of courts are 
selected from its membership. If the source from which 
memberships in judicial tribunals are chosen is untainted, 
respect for courts themselves will be correspondingly in- 
creased. Reproach on the bar may reflect on the bench. 
The armor of courts is purity of purpose and excellence 
in performance of duty. It is a mission of lawyers to aid 
them in the administration of justice as well as to serve 
their clients. They are educated by the public for those 
purposes. The state provides schools for their training 
and maintains libraries furnishing the sources of knowl- 
edge essential to the practice of law. The responsibilities 
of attorneys are commensurate with their duties to their 
clients, the public, the courts and the legal profession. For 
them in their professional capacity there is no morato- 
rium on breach of trust, on violation of confidence, on 
misappropriation of trust funds or on other reprehensible 
misconduct. The Legislature imposed on attorneys the 
duties ‘to maintain the respect due to the courts of jus- 
tice’ and ‘to abstain from all offensive practices.’ Comp. 
St. 1929, Sec. 7-105. These duties are contemplated in 
the oath taken when a student in the law is admitted to the 
WS eas 

“Where a long and honorable career at the bar calls 
eventually for discipline, as it does in the present instance, 
the natural promptings of sympathy and mercy are not 
absent from the bench, but sentiment cannot be permitted 
to prevent disbarment for the professional misconduct 


charged by relator and confessed by defendant.” State 


ex rel. Hunter v. Hatteroth, 279 N.W. 153. 


Rules of Practice Do Not Include Requirements for 
Admission to the Practice of Law 

A Georgia statute authorized the judges of the 
superior courts to convene annually, or at such time 
as a majority of them should appoint, “for the purpose 
of establishing uniform rules of practice throughout the 
several circuits.” While this statute was in force, a 
convention of the superior court judges adopted rules 
prescribing the educational requirements for admission 
to the bar. An application to take the bar examination 
was denied on the ground that the applicant had not 
complied with the rules prescribed by the convention of 
superior court judges. The Supreme Court of Georgia 
held the rules invalid on the ground that rules govern- 
ing qualifications for admission to the practice of law 
are not rules of practice within the meaning of the 
statute under the authority of which the convention of 
judges acted. Jones v. Boykin, et al, 196 S.E. 900. 


Preparation of False Income Tax Returns 

The United States Circuit Court of Appeals for 
the Seventh Circuit recently disbarred an attorney who 
had been convicted of wilfully attempting to defeat and 
evade income taxes owed by clients. The Court on 
its own motion ordered the attorney to show cause why 
he should not be disbarred. The attorney answered 
alleging the introduction of false testimony which was 
prejudicial to him and the improper reception of hear- 
say evidence. The Court refused to retry the case. 
The Court said: 

“Tt is obviously impossible to uphold the good repu- 
tation of the Bar, or of any other group, if those who are 
members may continue in good standing, notwithstanding 
they are serving or have served sentences in the federal 
penitentiary because of their crimes. Every court owes 
it to the Bar as well as to itself and to the public to main- 
tain the respect of all for the good reputation of the Bar. 

“Tt is likewise clear that we cannot permit collateral 
attacks on judgments duly entered by courts of compe- 
tent jurisdiction such as is attempted by Mr. Tinkoff in 
this case.” In re Tinkoff, 95 F. 2d 651. 


Ohio Supreme Court Asked to Ban the Use of 
Fictitious Names by Law Firms 
A special committee of the Cuyahoga County Bar 
Association, pursuant to direction by a unanimous vote 
of that Association, recently filed a petition with the 
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Supreme Court of Ohio, requesting the court to adopt 
the following rule: 

“It shall be unprofessional conduct to use a firm name 
for a law firm unless each and every person whose name 
is used is a member of the Ohio bar in good standing 
and a bona fide member of the firm. However, the name 
of a deceased partner may be used for a reasonable time 
after his death, not to exceed two years.” 

The committee said in its petition that such a rule 
was being requested in accordance with American Bar 
Association Canon 33, as amended at the 1937 annual 
meeting at Kansas City. This canon, as amended, was 
quoted in the petition as follows: 

“Partnerships among lawyers for the practice of their 
profession are very common and ‘are not to be condemned. 
In the formation of partnerships and the use of partner- 
ship names, care should be taken not to violate any law, 
custom or rule of court locally applicable. Where part- 
nerships are formed between lawyers who are not all ad- 
mitted to practice in the courts of the State, care should 
be taken to avoid any misleading name or representation 
which would create a false impression as to the profes- 
sional position or privileges of the member not locally 
admitted. In the formation of partnerships for the prac- 
tice of law, no person should be admitted or held out as 
a practitioner or member who is not a member of the 
legal profession, duly authorized to practice, and amen- 
able to professional discipline. In the selection and use 
of a firm name, no false, misleading, assumed or trade 
name should be used. The continued use of the name of 
a deceased or former partner, when permissible by local 
custom, is not unethical, but care should be taken that no 
imposition or deception is practiced through this use. 
When a member of the firm, on becoming a judge, is pre- 
cluded from practicing law, his name should not be con- 
tinued in the firm name. 

“Partnerships between lawyers and members of other 
professions or non-professional persons should not be 
formed or permitted where any of the partnership’s em- 
ployment consists of the practice of law.” 

The rule proposed would cover the much discussed 
question whether the names of deceased partners should 
be carried in firm names of law partnerships and would 
limit the use of a deceased partner’s name to a maxi- 
mum period of two years. Attention should be called 
to the fact that Canon 33 does not specify any such 
limitation. 


Furnishing Unqualified Sureties as Professional 
Misconduct 


In California an attorney, who had a large prac- 
tice in the collection of accounts, brought actions in 
which attachment bonds were filed in the name of a 
woman employee as assignee for collection. Other 
women employees signed the necessary bonds as sure- 
ties. The attorney claimed that he did not know that 
these employees did not own sufficient property to 
qualify them as sureties and prayed that he be given 
only a public reprimand instead of a year’s suspension 
as recommended by the Board of Governors. Sus- 
taining the Board’s recommendation the Supreme 
Court said: 

“Petitioner has devoted several pages in his brief to 
the proposition that he first had knowledge on September 
25, 1936, that employees in his office who were not able 
to justify as sureties were signing bonds. 

“We are of the view that petitioner cannot in good 
faith claim that his ignorance of the financial irresponsi- 
bility of his employees to act as sureties continued to that 
late date. Any inquiry at all of said employees when 
Rushton excepted to their sufficiency as sureties would 


have revealed their disqualification, and this in turn should 
have served notice on petitioner as to the dangerous prac- 
tices in vogue in his office in regard to bonds. Instead, 
three more bonds were filed in the amounts of $825, $216, 
and $30,000, with non property owning employees as sure- 
ties. In view of the Rushton proceedings, petitioner's 
neglect is of such character as to constitute a wanton 
indifference to existing material facts which would have 
been revealed by the slightest effort on his part. .. . 

“In the circumstances, we are of the view that sus- 
pension for a period of one year, as recommended by the 
board of governors of the State Bar is not, as petitioner 
urges, sO excessive as to call for a modification. It is 
therefore the order of this court that, pursuant to the find- 
ings and recommendation of said board of governors, 
petitioner be and he hereby is suspended from the prac- 
tice of the law in this state for a period of one year, effec- 
tive thirty days after the filing of this order.” Gelberg v. 
State Bar of California, 78 P. 2d 430. 


Attorney’s Negotiations with Opposite Party Bring 
Public Reprimand 

A plaintiff’s attorney was found guilty of profes- 
sional misconduct in negotiating a settlement with the 
defendant without the knowledge of her attorney. The 
Springfield Court of Appeals of Missouri said: 

“Section 9 of Rule 35 of the Supreme Court of Mis- 
souri provides as follows: 

“ ‘Negotiations with Opposite Party—A lawyer should 
not in any way communicate upon the subject of contro- 
versy with a party represented by counsel; much less 
should be undertake to negotiate or compromise the mat- 
ter with him, but should deal only with his counsel. It 
is incumbent upon the lawyer most particularly to avoid 
everything that may tend to mislead a party not repre- 
sented by counsel, and he should not undertake to advise 
him as to the law.’ 

“This rule is a rule of conduct which the lawyers of 
this state must observe. It has a salutary purpose. The 
rule is to prohibit lawyers from taking advantage of liti- 
gants who are represented by counsel. It has always 
been a recognized rule of conduct, regardless of any writ 
ten rule, that a lawyer should avoid dealing with the 
clients of other lawyers. This is for the protection of the 
client. A client who has selected counsel is entitled at 
all times te the advice and guidance of such counsel se- 
lected. If lawyers representing adverse interests seek to 
compromise or settle matters directly with litigants rep- 
resented by counsel, then they are ignoring the relation- 
ship that exists for the protection of the litigants. 

“You will note that the rule makes it incumbent upon 
the lawyer discussing a matter with one not represented 
by counsel, but whose interest is adverse to that of his 
client, not to undertake to advise such person as to. the 
law. 

“The whole object and purpose of the activities of 
the Bar Committee to suppress the unauthorized practice 
of the law by lay insurance adjusters is to prevent the 
evil of experienced persons taking advantage of inexperi- 
enced persons in matters of controversy. The object of 
enforcing the law against lay adjusters is to prevent the 
very thing that you are charged with having done in this 
instance. The fact that you can be brought before the 
court for discipline for improper conduct is because you 
are a member of the bar. This case in itself is evidence 
of the necessity of permitting adjustments and settlements 
and negotiations of the controversy to be made only by 
lawyers, subject to the control of the courts. 

“For your actions in violating the rules of conduct 
laid down by our Supreme Court for the guidance of law- 
yers, this court publicly reproves you. It is hoped that 
this public reproof will have the effect of deterring you 
from further conduct of this sort, and that it will have 
the effect upon others who might be forgetful, as you 
have been to deter them.” In re Atwell, 115 S.W. 2d 527. 
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Lawyers Work on W. P. A. Projects 

“The New Jersey State Bar Association’s com- 
mittee on Works Progress Administration projects for 
lawyers has accomplished some valuable results for the 
State, according to a report the committee will submit 
to the annual meeting at Atlantic City, June 3. 

“Work still to be done with the aid of W.P.A. 
funds, the report says, is the completion of New Jersey 
annotations for several of the Restatements and a sur- 
vey of the legal profession in the State. 

“The survey, which apparently is what the Amer- 
ican Bar Association's committee on economic condi- 
tion of the bar would like to have carried out every- 
where, will involve the sending of a questionnaire to 
every lawyer in the state to enable the committee to 
compile data on overcrowding of the profession, ade- 
quacy of law school and bar admission standards, and 
the need for legal service bureaus. 

“Lawyers will be asked questions regarding their 
training, income, specialization, percentage of time 
spent in remunerative work and their financial condi- 
tion. They will also be asked to give their opinion 
with respect to institutional advertising by the bar and 
the creation of legal service bureaus to reach that type 
of client who stands, as far as ability to pay is con- 
cerned, midway between the Legal Aid Society and 
the downtown law office. 

“Completed already as W.P.A. projects, the com- 
mittee reports, are annotations for several of the Re- 
statements, annotations to the New Jersey statutes and 
annotations to the workmen’s compensation act. 

“Work in progress is concerned with annotating 
the Restatement of torts, trusts, agency and conflict of 
laws, the report says. 

“*We are proceeding with a method which em- 
phasizes constant watchfulness to insure an accurate 
result and which involves careful analysis and recheck- 
ing of all work,’ the committee adds. It reports that 
up to the present time over 600 lawyers have applied 
for employment, which ‘we consider to be a very defi- 
nite answer to those who were of the opinion that 
there would be no interest in a work of this kind.’ 
About 130 are now employed on the various projects. 

“The report recalls a spirited debate that occurred 
at the Boston convention of the American Bar Asso- 
ciation when a resolution was offered suggesting ef- 
forts to have W.P.A. funds allocated for employing 
needy lawyers to annotate the Restatements. The 
resolution was not adopted.”—The Legal Intelligencer. 

In Chicago, consideration is being given to a pro- 
posal to explore the possibility of obtaining W.P.A. 
projects for needy lawyers. The opinion was expressed 
that there are over 1,100 lawyers in Chicago with a 
net annual income of less than $500 and as many more 
skirting the fringe of respectability in consequence of 
the necessity of supplementing their law work with 
part-time jobs. Entry into the practice of law of lay 
agencies, diminution of potential business, and exhaus- 
tion of individual resources during the unprofitable be- 


ginning years of practice are said to have made serious 


inroads upon the economic welfare of the profession. 


Amended Canons of Ethics Adopted by the 
Philadelphia Bar Association 
At its regular quarterly meeting on June 7th, the 
Philadelphia Bar Association approved the recommen- 
dation of its Committee on Professional Guidance and 
adopted the Canons of Professional Ethics as amended 


at the last annual meeting of the American Bar Asso- 
ciation. The amended canons had already been ap- 
proved at the midwinter meeting of the Pennsylvania 
Bar Association and had been adopted as rules of court 
by the Philadelphia County Court of Common Pleas by 
Rule 115. 

COMMITTEE ON PROFESSIONAL ETHICS 

AND GRIEVANCES. 

H. W. Aranrt, Secretary. 


Tomorrow’s Law of Evidence 
(Continued from page 512) 


often be appropriate in respect to subordinate facts as 
to which the opponent has no knowledge, but which 
he is entitled to have verified. 

The cautionary rules about writings yield easily 
to the same flexible handling. The rule that a writing 
is not accepted in court (as it usually is outside) for 
what it purports to be, but that testimony identifying 
it must be given by someone who saw it signed or 
knows the handwriting, will seldom have to be applied 
because the liberal discovery practice (already de- 
scribed) will make it easy to secure admissions of genu- 
ineness of uncontested writings. Similarly, the rule 
which demands that in proving the terms of a writing 
the original document itself and not merely a copy of 
some witness’s oral version be produced, if procurable, 
will be modified. The modified rule will permit the use 
of copies where advance notice is given, or oral evi- 
dence in the case of some writing merely incidentally 
involved if the trial judge considers that precise accu- 
racy in the proof of the details of the writing is not im- 
portant. Throughout the field we shall find the trial 
judge’s discretion expanded so as to enable him to 
give effect to a realistic “best evidence” principle, not 
negative merely, that less than the best will be rejected, 
but affirmative, namely, the principle that the evidence 
which is the best available under the particular cir- 
cumstances of relative cost, convenience, and need, will 
be received. 

Thus far I have confined myself to sober plotting 
of the continuation of the visible curve for the next 
decade or two. Beyond the first horizon, we may still 
guess at the course. In the past, as we have seen, the 
basic postulate of the common law of evidence has been 
this, that there are certain things that a jury may not 
hear. The rules, almost entirely, are rules for the ex- 
clusion of evidence which is logically probative.*® But 
as the jury wanes in prestige and ceases to be the usual 
vehicle of trial, the dominant purpose of the rules loses 
much of its importance. The emphasis shifts to the 
underlying factors of reliability which have shaped 
the rules. Any rational consideration of these shows 
that they are relative, not invariable, and that they 
must be compared in the light of the particular circum- 
stances, and if evidence is to be rejected, it can only be 
done at the time these circumstances are known and by 
this balancing process. So we have said that the hard 
rules of exclusion will soften into standards of discre- 
tion to exclude. But evolution will not halt there. 
Manifestly, the next stage is to abandon the system of 





39. “It is this sort of thing, as I said before,—the re- 
jection on one or another practical ground, of what is really 
probative,—which is the characteristic thing in the law of evi- 
dence; stamping it as the child of the jury system,” J. B. 
Thayer, Preliminary Treatise on the Law of Evidence, 266 
(1898). 
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exclusion.*® Ordinarily it would be more economical 
of time and energy, in a judge-tried case, for the judge 
to receive all the relevant data offered and to consider 
its reliability, not upon an artificial issue of admission 
or exclusion, but only at the later stage of weighing 
all the evidence as a prelude to final decision. Even 
so, our great inherited tradition of common law evi- 
dence practice would not be lost. The same cate- 
gories which we have used to fashion rules of exclusion, 
such as hearsay, and exceptions to rules of exclusion, 
such as spontaneous exclamations, form the basis for 
arguments and judgments upon the persuasiveness 
and sufficiency of the evidence.*? Even now, instead 
of concentrating in the schools, and in the textbooks, 
upon the negative rules of exclusion, should we not be 
better advised to turn our attention more to the con- 
structive problems of choosing and presenting the proofs 
which will be most effective in actually convincing the 
tribunal of the truth of the claim or defense? Accord- 
ingly we shall give a lesser place to decisions upon the 
admissibility of particular items of evidence, and a 
greater to the opinions telling how to make out a prima 
facie case in an action on an accident policy, or for 
breach of warranty, for example, and to decisions upon 
the scope and effect of presumptions, and upon the 
sufficiency of masses and combinations of evidence to 
support a finding. Similarly, we shall explore more 
fully the advantages of a wider use of the newer con- 
tributions of science to the system of proof.**? Docu- 
ment-examination, blood-tests to determine paternity, 
bullet-identification, deception-tests—what next? We 
have only approached the threshold of the possibilities. 

I have painted a future of sweeping changes in 
evidence law. But what grounds can there be for such 
a belief when we know that the process of legislative 
tinkering and judicial patchwork has evolved no sub- 
stantial modifications of that system since the eighteen- 
forties, when following as usual the British lead, we 
abolished** the disqualification of parties as witnesses? 
It is this very delay that makes certain the prospect of 
far-reaching reform. The forerunner of change is a 
new attitude in the profession. The practicing lawyer 
is already affected by the criticism of the evidence rules 
by laymen and by writers like Wigmore, the greatest 
of the masters in the field. He has lost the ark-of-the- 
covenant sentiment about evidence rules, and is uneas- 
ily conscious that ancient landmarks do not make good 
traffic-controls tor the court room. There is even a 
growing reluctance to invoke in court the rules of ex- 
clusion, except where the testimony would be crucial, 
a reluctance prompted by motives both tactical and 
ethical.* The prestige of the rules has tarnished a 
little. The hearsay rule is no longer an eternal verity 
but is seen as a mere regulation of practice, to be 
judged by standards of time and place. 





40. Abandon it, that is, as the normal method of adminis- 
tration. But exceptionally it will be used. So long as we have 
juries in criminal trials, the exclusion of evidence of the de- 
fendant’s bad character and of his other crimes offered for that 
purpose, will doubtless continue. And even in judge-tried cases, 
the judge will necessarily exercise the power to place limits of 
time and relevancy upon the cumulation of oral testimony. 

41. See the able presentation of this view by Professor 
Mason Ladd, The Relationship of Exclusionary Rules to the 
Problem of Proof, 18 Minn. L. Rev. 506 (1934). 

42. See Fred E. Inbau, Index of Police Science Materials, 
27 J. Crim. L. and Criminology, 263 (1936), reprinted in J. H. 
Wigmore, The Science of Judicial Proof, 1004 (3d ed., 1937>). 

43. See 1 Wigmore, Evidence, § 576 (2d ed., 1923). 

44. See J. M. Proskauer, A New Professional Psychology 
for Law Reform, 14 Am. Bar Asso. J. 121, 124, 126 (1928) ; 
I. Lehman, Technical Rules of Evidence, 26 Col. L. Rev. 509 
519 (1926). 


In the other fields of procedure we have come to 
see that the road of progress is the way of comparative 
study. By examining the results of experiments in 
other states and countries, and by selecting the devices 
that have proven successful in practice, a body of knowl- 
edge of scientific code-making has been developed, with 
notable recent results. Comparative research and an 
open-minded willingness to profit by the experience of 
others, are the path of improvement in evidence law. 

The seeds of scholarship—comparative research, cre- 
ative ideas, and systematic ordering of the body of doc- 
trine—have been sown by Stephen, Greenleaf, Thayer, 
Wigmore, and Chamberlayne, ably supplemented by 
the work of Hinton, Morgan, Hale, and others.*® The 
bench and bar are beginning to enlist for the harvest- 
ing.*® The first fruits will be the enactment of needed 
specific amendments of detail.** The final yield will 
be the acceptance by national and state courts of the 
task of embodying in rules of court a rational, simpli- 
fied code of evidence. 





International Commercial Arbitration 
(Continued from page 524) 


ferred to some arbitrator named in the contract, prob- 
ably a different national from either of the parties to 
the contract or to some arbitrator to be appointed by 
some third party or organization—a problem at once 
arises as to the procedure which will be adopted by 
such arbitrator at the arbitration which may naturally 
be expected to vary according to the nationality of the 
arbitrator, or the country in which the arbitration takes 
place. All these are real practical questions of difficulty 
which confront to-day everyone of experience in inter- 
national commercial arbitration work of a general kind. 

The International Law Association is endeavoring 
to provide a ready means for ensuring expeditious ar- 
bitration by independent and impartial arbitrators on a 





45. A comprehensive survey and gucci of the entire 
body of evidence rules, with a bold and constructive program 
for their improvement, is found in 1 Wigmore, Evidence, § 
8a (2d ed., 1923). Many of the opinions in the present paper 
are founded on suggestions derived from that discussion. Other 
surveys of the needs and future of evidence law are E. M. 
Morgan et al., The Law of Evidence, Introduction (1927) ; 
E. M. Morgan and J. M. Maguire, Looking Backward and 
Forward at Evidence, 50 Harv. L. Rev. 909 (1937). A sug- 
gestive criticism, in rather popular vein, = the administration 
of evidence law in England is given in C. Mullins, In Quest 


of Justice, c. 13 (1931). 


46. Among the instances of cooperative efforts, are the 
following: (1) The researches and proposals of the Common- 
wealth Fund Committee of judges and law teachers, published in 
1927 as The Law of Evidence: Some Proposals for its Reform. 
(2) The conferences of lawyers and judges in aid of the prep- 
aration of a Re-Codification of the California Law of Evidence. 
See 13 Los Angeles Bar Bulletin 35 (1937). A tentative draft 
with annotations has been prepared by Dean William G. Hale 
and Professors Clarke B. Whittier and James P. McBaine. 
This significant project may have an important influence on 
developments in other states. (3) The preparation and ado~ 
tion of Uniform Acts on Business Records as Evidence, Com- 
posite Reports as Evidence, Judicial Notice of Foreign Law, 
and Official Reports as Evidence. See 1936 Handbook, Nat. 
Conf. Commissioners on Uniform State Laws, 351-361; 1937 
Am. Bar Asso. Rep. 1152. (4) The formation in 1937, by 
the American Bar Association Section on Judicial Administra- 
tion, of the Committee on Improvement in the Law of Evi- 
dence, with John H. Wigmore as Chairman, and the partici- 
pation in the work of that committee by lawyers and judges 
throughout the country. 

47. For an appraisal of the rather unimpressive results 
achieved by piece-meal legislation, see J. E. Tracy, What 
Progress in Reform of Evidence Rules? 20 J. Am. Jud. Soc. 
80 (1936). 
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basis of judicial procedure in this particular section of 
the International Commercial Arbitration field. At the 
Paris Conference of 1937 the Commercial Law Com- 
mittee of the Association was directed to prosecute an 
investigation into the matter and present a report to 
the Conference of the Association at Amsterdam which 
will take place on the 29th August next. The report 
which will be presented is intended to evoke the as- 
sistance of eminent international jurists as to the ap- 
propriate form of arbitration clause to be inserted in 
contracts to secure arbitration in accordance with the 
Rules of Arbitration Procedure which the Association 
with the help of such jurists hope to formulate. The 
Rules are intended to be Rules which in the view of 
international lawyers will provide an acceptable inter- 
national procedure for conducting arbitrations on an 
expeditious, economical but essentially judicial basis. 
If, as is hoped, such an arbitration clause can be de- 
vised, and Rules agreed upon and called, for example, 
“the Amsterdam Rules” it will be possible for the first 
time in any general business contract, by the insertion 
of a few words, to adopt a definite form of judicial arbi- 
tration and so introduce certainty into a sphere of in- 
ternational business, where great uncertainty to-day 
exists. 


Conclusion 


It may be now indicated, what are the directions 
in which action is required, in order to make reason- 
ably efficient the present system of international com- 
mercial arbitration. They may be summarized as fol- 
lows :— 


1. The acceptance by all of the principal indus- 
trial and commercial countries in the world, whether 
members of the League of Nations or not, of the fun- 
damental principles of the Geneva Protocol of 1923 and 
the Geneva Convention of 1927. 


2. The passing by each of the principal industrial 
and commercial countries in the world of a uniform na- 
tional arbitration law which would- 


(1) Permit and enforce where such had been 
agreed upon by the parties to commercial 
contracts, independent and impartial arbi- 
tration according to judicial procedure and the 
making of awards on the evidence submitted 
to the arbitrators by the parties. 


(ilies 
~~ 
~— 


Provide for the recognition of all arbitration 
agreements and awards in all cases except 
where such would be considered as offending 
against the common conscience of civilized 
nations. 


~~ 


w 


Limit to a minimum the power of national 
Courts to interfere with arbitration proceed- 
ings. 

(4) Also limit to a minimum all right of appeal 
to national Courts to parties dissatisfied with 
an award, 


3. The adoption by all the great trading and com- 
mercial organizations now concerned in international 
commercial arbitration of a simple but uniform arbitra- 
tion procedure based on a judicial model and calcu- 
lated to ensure an award being arrived at judicially. 


4. The similar adoption by such organizations of 
a proper uniform clause for insertion in their forms of 
contract providing for arbitration. 





Final Program for Annual Meeting 
(Continued from page 540) 
University of Pennsylvania Law School Alumni, 
Luncheon, Thursday, July 28, Hotel Cleveland. 

Phi Alpha Delta Law Fraternity, Luncheon, Wednes- 
day, July 27, Hotel Statler, Edwin D. Northrup, Chairman 
of Arrangements, 2084 Cornell Rd., Cleveland, Ohio. 

Phi Delta Delta Legal Fraternity, Breakfast, Wednes- 
day, July 27, Hotel Cleveland, Mildred P. Bergeron, in 
charge of arrangements, Standard Bldg., Cleveland, Ohio. 


Phi Delta Phi Legal Fraternity, Dinner, Wednesday, 
July 27, Hotel Cleveland. 


Texas Society, Luncheon, Thursday, July 28, Hotel 
Cleveland, Harry P. Lawther, Chairman of Arrangements, 
Tower Petroleum Building, Dallas, Texas. 


Vanderbilt University Law School Alumni, Luncheon, 
Thursday, July 28, Hotel Cleveland, Thomas E. Lipscomb, 
Chairman of Arrangements, Guardian Building, Cleveland, 
Ohio. 

University of Virginia Law School Alumni, Luncheon, 
Wednesday, July 27, Hotel Cleveland, Robert B. Tunstall, 
Chairman of Arrangements, Terminal Tower, Cleveland, 
Ohio. 

Western Reserve University Law School Alumni, 
Luncheon, Thursday, July 28, Mid-Day Club, Union Trust 
Building, Cleveland, William W. Dawson, Chairman of 
Arrangements, Western Reserve University, School of 
Law, Cleveland, Ohio. 

Yale University Law School Alumni, Luncheon, 
Wednesday, July 27, Hotel Cleveland, James R. Stewart, 
Chairman of Arrangements, Terminal Tower, Cleveland, 
Ohio. 








LAWRENCE C, SPIETH 


Chairman, Cleveland Committee on Arrangements for 
Annual Meeting 
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urrent K-vents 


(Continued from page 505) 


cause work to start almost immediately 
numerous heretofore de- 

It is expected that about 2,000 
funds as rapidly as 


upon 
layed. 
projects will receiv 


projects 


allocations can be made; that this may 
be followed by a substantial part of the 
700 projects previously approved by 
P. W. A. but not commenced because of 
lack of funds; that the 100 new projects 
already received in Washington will be 
quickly sifted; and that these will be 
supplemented the 500 additional 
projects which have been approved in 
the field. Applications for funds must 
be in by September 30th and construc- 
tion must start by January 1, 1939, to 
be completed within two years. Whereas 
the old the local 
agency would furnish 70 per cent of the 
cost and the federal Government would 
furnish average of 30 per cent, the 
new rates be uniformly 55 per 
cent by the local agency and 45 per cent 
lederal. 


Wage-Hour Bill and Chandler 
Bankruptcy Bill 


by 


under requirements 


an 
are to 


The new and hours bill has 
wide ramifications and great possibili- 
ties for federalizing industry. It 
thought by some that it may have almost 
as much effect upon business as a whole 
as did the N. R. A. 

Aside from numerous provisions for 
more efficient administration of estates 
in bankruptcy, the tenor of the Chandler 
amendments to the National Bankruptcy 
Act may perhaps be best illustrated by 
a description of the plan for handling 
reorganizations of corporations. 

When a trustee has been selected, the 
judge of the court will provide a time 
within which the trustee must prepare 
and file a plan. If the debtor is con- 
tinued in possession of the property, a 
plan may be filed by the debtor; by any 


wages 


is 


creditor or indenture trustee; by any 
stockholder if the debtor is found in- 
solvent: or by the examiner if so 


directed by the judge. If the indebted- 
ness is less than $3,000,000 the judge 
may, and if it exceeds $3,000,000 he shall, 
submit the plan to the Securities and 
Exchange Commission for examination 
and report, the report to be merely 
advisory. No plan would be approved 
by the court until the Securities and 


Exchange Commission has filed its 
report or indicated that it does not 
intend to file one. The Commission 


may intervene, however, upon its own 
initiative or at the request of the court. 

Provision made for amortizing 
debts which extend for periods of more 


is 


than five years, by means of a sinking 
fund to which payments may be made 
for not more than 40 years. After 
acceptance of a plan by the proper 
majorities notice of a hearing is to be 
given to all parties in interest, which 
includes the Secretary of the Treasury 
and the Securities and Exchange Com- 
mission. The right of any debtor, 
creditor, indenture trustee, or stock- 
holder to object to confirmation of the 
plan is not impaired by any objections 
he may have made to a plan at a pre- 
vious hearing. If a wholly intrastate 
public utility corporation is a debtor, the 
state regulatory commission to which it 
is subject will be expected to certify its 
approval of the plan as fair and in the 
public interest; but if such commission 
fails to act within thirty days it will 
be considered that the public interest is 
not involved. 

The law’s requirements as to com- 
pensation and allowances have been 
broadened. Those who seek allowances 
will be required to file with the court 
statements disclosing any trading they 
have done in the securities of the debtor. 
Where persons acting in a representa- 
tive or fiduciary capacity have done 
such trading, their compensation will be 
disallowed. 


Circuit Courts’ Records 


A compilation by the Department of 
Justice shows that, at the recent session 
of the Supreme Court, in cases wherein 
opinions were written, it reversed and 
affirmed decisions of the various Circuit 
Courts of Appeals as follows: 


Affirmed 


Reversed 

First Circuit ........ 5 5 
Second Circuit ...... 11 12 
Third Circuit ....... 16 _ 
Fourth Circuit ...... 3 ‘ 3 
Fifth Circuit ........ 9 2 
Sistth Circwit ......- 3 2 
Seventh Circuit ..... 11 3 
Eighth Circuit .....- 2 1 
Ninth Circuit ....... 14 3 
Tenth Circuit ....... 1 
U. S. Court of Ap- 

peals for Dist. of 

Columbia ......... 1 1 


Where several cases were decided in 
one opinion by the Supreme Court, they 
were treated as one decision of the 
Circuit Courts. From the Seventh Cir- 
cuit, one decision was reversed in part 
and affirmed in part. 


Confirmation of Judges 


On the last day of its session, the 


Senate confirmed appointments of the 
following men to be judges of the 
courts stated: 

William Clark, to be judge of the 
United States Circuit Court of Appeals 
for the Third Circuit. 

Albert Branson Maris, to be judge of 
the United States Circuit Court of Ap- 
peals for the Third Circuit. 

Edward A. Conger, to be United 
States District judge for the southern 
district of New York. 

John A. Matthewman to be fifth 
judge of the first circuit, Territory of 
Hawaii. 

Bolitha J. Laws to be an associate 
justice of the District Court of the 
United States for the District of Co- 
lumbia. 


Additional Federal Judgeships 


By S. 3691, which became Public Law 
No. 555, the President, with the advice 
and consent of the Senate, is authorized 
to appoint the following federal judges: 
(1) four additional circuit judges—one 
each for the second, fifth, sixth, and 
seventh judicial circuits; (2) one addi- 
tional associate justice for the United 
States Court of Appeals for the Dis- 
trict of Columbia; (3) 12 additional 
district judges—one for each of the fol- 
lowing districts: Louisiana (western), 
Texas (southern), Michigan (eastern), 


Washington (western), California 
(southern, northern), Illinois (north- 
ern), New York (southern), Mas- 


sachusetts, and Virginia (western) ; (4) 
two additional district judges, one for 
each of the following combinations of 
districts; Arkansas (eastern and west- 
tern), and Tennessee (eastern and 
middle); (5) three additional associate 
justices for the District Court of the 
United States for the District of 
Columbia. The district judges for the 
southern and northern districts of Cali- 
fornia are to reside in Fresno and 
Sacramento. 

The first vacancy occurring in the 
office of district judge for the southern 
New York district, and for the district 
of Massachusetts, by retirement, dis- 
qualification, etc., of judges in office on 
the date the bill became law is not to 
be filled. No successor is to be ap- 
pointed for the judge for the eastern 
and the middle district of Tennessee 
provided for by the Act. Any vacancy 
in the office of district judge for the 
Montana district is to be filled. 

Two additional circuit judges are 
authorized for the third circuit. The 
two vacancies to have first occurred 
after June 24, 1936, by reason of death, 
retirement or disqualification of judges 
in office when the bill became law will 
not be filled and thereafter there will 
he five circuit judges in the third cir- 
cuit. 
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NOTICE OF FILING A PETITION 
PRESENTING NAME OF ADDI- 
TIONAL CANDIDATE FOR 
BOARD OF GOVERNORS OF 
AMERICAN BAR ASSOCIATION 
FROM SIXTH FEDERAL JUDI- 
CIAL CIRCUIT 

THE UNDERSIGNED SECRETARY CERTI- 
FIES FOR PuBLICATION THE FOLLOWING: 

That on Wednesday, June 15, 1938, 
there was received at the Headquarters 
Office of American Bar Association at 
Chicago, through the United States 
Mail, a petition in several parts present- 
ing the name of George B. Harris of 
Cleveland, Ohio, as a nominee for the 
office of a member of the Board of Gov- 
ernors from the Sixth Federal Judicial 
Circuit, which petitions were signed by 
212 persons, 189 of whom were found, 
upon checking, to be members in good 
standing of American Bar Association; 
that subsequently, on Thursday, June 
16, 1938, there were received at the 
same place, delivered through the same 
agency, two additional parts to said pe- 
tition, or two additional petitions pre- 


senting the name of the said George B. 
Harris as a nominee for the above 
described office, which last mentioned 
petitions so received on Thursday, June 
16, 1938, were signed by 18 persons 
(none of whom had signed the original 
petitions) 16 of whom were found, upon 
checking, to be members in good stand- 
ing of American Bar Association, and 
which petitions were enclosed in an 
envelope postmarked June 15, 12:00 
noon at Cleveland, Ohio. That not 
more than 100 of all of said persons 
were accredited to any one State; and 
that the consent of said nominee was 
filed with said original petitions. 

Harry S. KNIGHT 
Secretary of American Bar Association 





(Article VIII, Section 2, of the Amer- 
ican Bar Association Constitution pro- 
vides that nominating petitions may be 
filed not later than forty days before the 
opening of the annual meeting (July 25, 
1938) ; that they must be signed by 200 
members of the Association in good 
standing. ) 





Letters o 


Reasons for a Proposed 
Amendment 
Epitor OF AMERICAN Bar AsSSOCIA- 
TION JOURNAL: 

In accordance with the provisions of 
Art. XII of the Constitution, I have 
filed with the Secretary the following 
Amendment to Secs. 1 and 2 of Article 
VIII of the Constitution which will be 
offered at the next annual meeting in 
Cleveland: 

“ART. VIII. 

“Nomination of Officers and Gov- 
ernors. 

“Nominations for each of the offices 
of President, Chairman of the House of 
Delegates, Secretary and Treasurer and 
for the Members of the Board of Gov- 
ernors to be elected in that year shall 
be made from the floor at the annual 
meeting of the House of Delegates at 
which said officers are to be elected.” 

The reasons for the proposed changes 
are these. The purposes of the framers 
of our present constitution were: (1) 
to effect a connection between the Na- 
tional and the various State Bar Asso- 
ciations; (2) to bring about a closer 
relation between the membership and 
the ruling authorities of the Association 
—to democratize the Association was 
the word used. 

Under the old Order the General 
Council nominated the President, Sec- 
retary and Treasurer, the members of 
the Executive Committee and elected 


Interest 


its own chairman. As a nomination by 
the General Council was equivalent to 
an election, no one at the annual meet- 
ing (with one exception in my ex- 
perience) having the temerity to pro- 
pose a name in opposition to the nomi- 
nee of the Council, there was growing 
dissatisfaction among the membership 
of the Association with this method of 
the election of their officers. So when 
the present Constitution was being 
drafted a House of Delegates was 
created in whom was vested the govern- 
ing powers of the Association; consist- 
ing of (1) State Delegates, one from 
each State to be elected by the members 
of the Association in that State; (2) 
State and Local Bar Association Dele- 
gates consisting of at least one and not 
more than four from each State to be 
elected by said State and Local Asso- 
ciations (3) Five Delegates to be 
chosen by the Assembly at each annual 
meeting, and the various others named 
in Sec. 3, Article V of the Constitution ; 
and it was provided that while the elec- 
tion of Officers was to be by the House 
of Delegates, nominations for said offi- 
cers were to be made by the State Dele- 
gates and if such nominations were not 
to the liking of as many as two hundred 
members of the Association of whom 
not more than one hundred should be 
accredited to any one State, said two 
hundred members could put in nomina- 
tion another man to be voted on by the 


House of Delegates at the annual meet- 
ing. It was finally provided (and this 
is the joker) that “Nominations shall 
be made only in the manner expressly 
provided in this Article.” (Art. VIII, 
Sec. 2). 

The situation then is this. At the 
annual meeting when the House of 
Delegates comes to the election of the 
Officers of the Association it is forced 
to vote for the nominee of the State 
Delegates: or, if a nomination be sent 
in by two hundred members it is ac- 
corded the privilege of choosing be- 
tween such nominee and the one chosen 
by the State Delegates. No member of 
the House of Delegates can rise in his 
seat and nominate anyone. His mouth 
is closed. He sits there dumb as “a 
knot on a log,” a “Yes man,” and votes 
for men whom he may or may not want. 

Furthermore, the nominee of the 
State Delegates is not always the choice 
of the entire membership. When more 
than one name is proposed, a majority 
vote nominates, and thus it may and 
does happen that twenty-five or less 
State Delegates dictate for whom the 
House of Delegates may vote. This is 
no change from the old order when 
the General Council or a majority 
thereof dictated the election of the 
officers of the Association. The provi- 
sion that as many as two hundred mem- 
bers, not more than one hundred of 
whom can come from any one State, 
may make a nomination is a mere ges- 
ture—and only a gesture. In practice 
it will never be used. If ever used the 
Act would be futile. For the election 
would be by the House of Delegates, 
one-third of whom as State Delegates 
had already chosen a nominee, and 
whether this nominee were the choice 
of all of them or not they would feel 
bound to abide by the action of the 
majority and to adhere to and work 
for the election of their nominee. No 
man nominated by any number of the 
membership of the Association in op- 
position to the nominee of the State 
Delegates could, or ever would be 
elected. What superior intelligence, 
what peculiar sanctity attaches to a 
State Delegate that he should be given 
a front seat in the Synagogue, and 
vested with a power which is denied 
to more than two-thirds (State Dele- 
gates comprise less than one-third of the 
House) of his fellow delegates? That 
he and his fellow State Delegates should 
constitute a little Sanhedrin as it were, 
to dictate to more than two-thirds of 
their fellow Delegates for whom they 
should vote for officers of the Associa- 
tion—even for their own chairman! 

Who ever before heard of a Body 
more than two-thirds of whose members 
were denied the right tc nominate a 
man for their own presiding officer? 
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LETTERS OF INTEREST 





Especially when that two-thirds com- 
prise such men as the Attorney Gen- 
eral and Solicitor General of the United 
States; the President of the National 
Conference of Commissioners on Uni- 
form State Laws; the Chairman of the 
National Conference of Bar Examiners; 
the Chairman of the National Confer- 
ence of Judicial Councils; the Presi- 
dent of the Association of American 
Law Schools; the President of the Na- 
tional Association of Attorneys Gen- 
eral; the Chairman of each Section of 
the Association? Imagine any of these 
men being content to be a mere “Look- 
er-on in Vienna’? 

I assume that it would not be out of 
order—would not be unparliamentary 
for members of the House of Delegates 
when they proceed to an election to 
vote, without nomination, for 
other man than the nominee of the 
State Delegates. They would be within 
their right 
tice this will 
would be futile. 

What purpose obsessed the minds 
which conceived and moved the hands 
which drafted Secs. 1 and 2, Article 
VIII, we do not know. But certainly 
it must be obvious to any man who 
thinks, that the scheme is wrong. 

Under the Constitution as it stands, 
Sec. 1, Article VIII, the meeting of 
the State Delegates for the nomination 
of Officers must take place “not later 
than seventy days before the annual 
meeting” and “the traveling and other 
necessary expenses incurred in the Con- 
tinental United States by State Dele- 
gates in attendance at the meeting pro- 
vided for in this Section, shall be paid 
by the Association.” The nomination 
of its officers thus costs the Association 
several thousand dollars each year; this 
notwithstanding there may be only one 
candidate for each office; and at a time 
when the finances of the Association are 
running low. I assume this as some 
time since I received, as did many oth- 
ers, a Macedonian call for a contribu- 
tion of $25.00 as a “sustaining member.” 
A “deficit” appears to be all the rage 
in America at this time, but for one 
I am opposed to the American Bar 
Association following the popular fancy. 

This useless expediture should cease. 

Harry P. LAWTHER. 

Dallas, June 17. 
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in doing so. But in prac- 


never occur. The act 


Reality and Make-Believe in 
Russia 


Editor AMERICAN Bar ASSOCIATION 
JOURNAL: 

An article, Moscow’s Law Institute, 
appeared in the February, 1938, issue 
of the AMERICAN Bar ASSOCIATION 
JouRNAL. 

Mr. Hazard, its author, therein asks 
one to believe, quoting: educa- 
tional forces within the Union have in- 


creased their efforts to improve per- 
sonnel. Legal institutions have not 
lagged behind.” 

The implication is inherent in this 
and other statements made throughout 
the article that the Soviet Union today 
rapidly approaches the status of “a gov- 
ernment of laws and not of men”; and 
the Moscow Law Institute is earnestly 
striving to further this ideal, Comrade 
Stalin and the Kremlin to the contrary. 

The Institute gives Courses in the 
Court system of the U. S. S. R., and 
in general principles of Criminal and 
Civil law. 

The article concludes with a quotation 
from Vishinsky, the notorious Stat¢ 
Prosecutor of the Soviet Union, who 
speaks of good courts and good judges. 

The fundamental fallacy of the im- 
plication growing out of Mr. Hazard’s 
article lies in this: there is depicted 
a seeming phase of Russian life which 
is totally unrelated to actualities and 
which realistically possesses no more 
body or depth than does a talking pic- 
ture shown on a moving picture screen. 

One may be permitted to indulge in 
the study of the general principles of 
Criminal and Civil law in the Soviet 
Union but, in practice, general prin- 
ciples are literally “gone with the wind” 
when the Kremlin deems it expedient. 

Witness the innumerable victims of 
the GPU’s maladministration of justice 
a few short years ago when Stalin mere- 
ly suggested in a speech the liquida- 
tion of all kulaks as a class.? 

The Soviet Union, so prolific of sta- 
tistics in other fields, has always dis- 
played reticence as regards the number 
of persons who are executed or im- 
prisoned at forced labor.” 

As for good courts and good judges 
the recent mass trial held in Moscow 
is tragic proof of what good courts 
and good judges are not! 

Any American practising lawyer, sub- 
scribing to a modicum of common sense, 
knows that when* «such trials are 
granted they are deserving of no other 
appellation than juridical frame-ups ! 

The law and courts of so-called jus- 
tice in Soviet Russia perform in pre- 
cisely the fashion decreed by the Krem- 
lin with a total disregard of general 
principles as laid down by the Moscow 
Law Institute. 

A witty and true commentary on 
Soviet justice is expressed by an un- 
biased observer thusly: “There is no 
habeas corpus in Russia. There is only 
habeas cadaver.” 

Wa. Martin GARVEY. 

Lockport, Ill. 


1. Assignment in Utopia, by Eugene 
Lyons (Harcourt, Brace). 

2. William Henry Chamberlin, Staff 
Correspondence of The Christian Sci- 
ence Monitor, Issue of March 30, 1938. 

3. Marshal Tukhachevsky and his as- 
sociates shot without public trial. 
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News of the Bar Associations 


Georgia Bar Holds Fifty-Fifth Annual Meeting—Radi- 

cal Changes in Constitution and By-Laws Adopted—An- 

nual Address by Dean Smith of Columbia— Other 
Addresses 





Josep B. CuMMINGS 
President Georgia Bar Association 


HE Fifty-Fifth Annual Meeting of 


the Georgia Bar Association was 
held in Augusta, Georgia, May 5th, 
6th, and 7th. President William C. 


Turpin, Jr., of Macon, presided and de- 
livered the President’s Address on the 
subject of “Associated Effort.” The 
address dwelt upon the theme of the 
increased power and efficiency of asso- 
ciated effort and co-operation. 

The annual address was delivered by 
Hon. Young B. Smith, Dean of the 
Columbia Law School, New York City, 
upon the subject of “Responsibility of 
the Bar for the Education of Future 
Lawyers.” 

Hon. Warren Grice, Justice of the 
Supreme Court of Georgia, read a pa- 
per on the subject of “A Biographical 
Sketch of Judge Wayne.” Judge James 
M. Wayne, of Georgia, served for 
thirty odd years on the bench of the 
Supreme Court of the United States, 


beginning under Chief Justice John 
Marshall. 
Hon. J. H. Hawkins, of Marietta, 


Judge of the Superior Courts of the 
Blue Ridge Circuit, made a humorous 
talk on “A Country Judge.” Hon. C. 
Baxter Jones, of Macon, addressed the 
Association on the subject of “My Son 








Wants to be a Lawyer.” Hon. Louis 


Regenstein, Jr., of the Atlanta Bar, 


discussed the new Corporation Act re- 
cently passed by the Georgia Legisla- 
ture. 


Hon. Douglas Dfnnis, of Atlanta, 


representative of the Junior Bar Sec- 
tion of the Georgia 
and a student of the Lamar School of 


Bar Association, 


Law at Emory University, delivered an 


address on the topic of “What of the 


Future?” Hon. Horace Russell, Gen- 


eral Counsel of the Federal Home Loan 


Bank System, of Washington, D. C., 
read a paper on “Federal Support of 
Real Estate Mortgage Credit.” 


Radical Changes in Constitution 
and By-Laws 


Radical changes were adopted in the 


Constitution and By-laws of the Georgia 


Bar Association. The changes were 
directed to bringing the lawyers of 
Georgia closer together and setting up 


control of the af- 
A Governing 
from 


a more democratic 
fairs of the Association. 
Board composed of one member 
each of the thirty-three judicial circuits 
and one representative of the Associa- 
tion of Georgia Law Schools (with the 
President of the Association, the re- 
tiring President, the Vice President, 
the Secretary, and the Treasurer, as 
member ) constituted. 
This Governing Board is to have the 
entire management of the affairs of the 
Association during the annual meetings 
of the Association, is to nominate the 
officers of the Association, and gener- 
ally control and direct its affairs at all 
times. The Governing Board has now 
been and a meeting will be 
held within a very short time to for- 
mulate plans for the reorganization 
along more democratic lines. 

The Augusta were 
delightful hosts to members of the As- 
sociation and their guests. 

The following officers were elected 


ex-officio 


was 


selected 


Bar Association 


for the year 1938-39: Joseph B. Cum- 
ming, Augusta, President; E. Kontz 
Sennett, Waycross, Vice President; 
Luther Z. Rosser, Atlanta, Treasurer; 
John B. Harris, Macon, Secretary. 
Joun B. Harris, 
Secretary. 


Illinois Holds Sixty-Third Annual Meeting— Organiza- 

tion of Women’s Auxiliary an Outstanding Feature 

Canons of Ethics Adopted— Sections Prominent on 
Program 


STABLISHMENT of the Lawyers’ 

Aides Association, first state bar 
association women’s auxiliary in the 
United States, was the outstanding fea- 
ture of the sixty-third annual meeting 
of the Illinois State Bar Association 
held in Jacksonville, Illinois, on June 
2, 3, and 4. Forty wives and daughters 
of Illinois lawyers signed the tempor- 
ary constitution and by-laws to become 
charter members of this auxiliary or- 
ganization, and plans are now being 
made for establishment of local and 
district groups looking toward a first 
annual meeting to be held at Chicago 
in November of this year. 

The first day of the convention com- 
bined business and pleasure, with a brief 
business session occupying the morn- 
ing hours. John F. Voigt, Chicago, de- 
livered the annual address of the presi- 
dent at this time, issuing a stirring chal- 
lenge to members of the bar to unite in 
support of the Federal Constitution. Re- 


ports of the officers and sections and 


ccmmittees the Association 


were fre- 
ceived at this session. 
Law school alumni luncheons pro- 


vided a happy introduction to the after- 
noon outing program centering about 
the annual golf tournament of the As- 
sociation. In addition to the usual 
prizes offered by law publishing and 
printing houses, two permanent trophies 
for best individual performance and the 
best local bar association foursome, in 
competition for the first time this year, 
stimulated interest in this part of the 
program and brought a record turnout 
of golfers for the tournament. 


Wives and Daughters Organize 


During the afternoon, wives and 
daughters of members of the Associa- 
tion met to establish the Lawyers’ Aides 
Association and elect officers and mem- 
bers of the board of governors. Offi- 
cers and board members elected at this 
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meeting include: Mrs. William D. 
Knight, Rockford, president; Mrs. 
Charles O. Rundall, Chicago, vice pres- 
ident; Mrs. Robert A. Stephens, Jr., 
Springfield, secretary; Mrs. Alvin C. 
Margrave, Springfield, treasurer; Mrs. 
John F. Voigt, Chicago, retiring presi- 
dent; and the following board members 
elected by districts: Miss Louella 
Rickert, Waterloo; Mrs. S. O. Smith, 
Carlinville; Mrs. Michael Eckstein, 
Springfield; Mrs. Henry W. English, 
Jacksonville; Mrs. Clark B. Montgom- 
ery, Peoria; Mrs. Henry C. Warner, 
Dixon, and Mrs. Floyd E. Thompson, 
Chicago. ; 

The evening of June 2 was given 
over to an informal buffet supper at 
the scene of the golf tournament, fol- 
lowed by the award of golf prizes and 
dancing. Perfect weather and beautiful 
surroundings combined to make this one 
of the most delightful informal gather- 
ings in the history of the Association’s 
annual meetings. 

On Friday morning, June 3, the 
Soard of Governors and newly ap- 
pointed section chairmen met at break- 
fast to discuss plans for the coming 
year. The program session of the 
morning, arranged by the section or- 
ganization, provided brief, informative 
discussions of questions of practical 
interest to Illinois lawyers. 

Opening the morning program, the 
section on public utilities presented E. 
Bentley Hamilton, Peoria, who dis- 
cussed the problem of governmental reg- 
ulation of utilities, and Kenneth F. 
3urgess, Chicago, who spoke on the 
elements of fair hedring in utility com- 
mission practice. The section on cor- 
poration law then presented Dean John 
C. Fitzgerald, Chicago, who discussed 
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action, someone has lost money. Water 
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President, Illinois State Bar Association 





the progress in revision of the Illinois 
Banking act, followed by Kaywin Ken- 
nedy, Bloomington, who spoke on mas- 
ter-in-chancery fees, on behalf of the 
section on law office management. 
Frank T. Boesel, Milwaukee, member 
of the Board of Governors of the Amer- 
jcan Bar Association, the 
morrring program with a fine discus- 
sion of the work of the organized bar in 
meeting the duties and obligations of 
the legal profession. 


concluded 


Schedule of Meetings for District 
Federations 


On Friday noon the board. of gov- 
ernors met at luncheon with tie 
trict and local bar officers to plain the 
schedule of meetings of the district fed 
erations of local bar for 
next fall. Under the schedule tenta- 
tively agreed upon, five of these seven 
meetings will be held on five con- 
secutive days, so that lawyers may 
travel with the official caravan from one 
meeting to the next. This arrangement 
has worked most agreeably in past 
years, with many lawyers taking advan- 
tage of this opportunity to meet their 
fellow lawyers throughout the state. 

The sections continued to provide the 
program for the afternoon session on 
June 3, with the section on criminal 
law presenting Professor Ernest W. 
Burgess, of the University of Chicago, 
who spoke on the future of parole in 
Illinois, and Walter Williams, Peoria, 
superintendent of the Illinois State 
Police, who described the work of that 
group. The section taxation then 
presented state Senator Frank J. Brady, 


dis- 


associations 


on 


from Nebraska, who discussed local tax 
problems, and James G. Skinner, Chi- 
cago, chairman of the committee on 
legal history and biography, spoke on 
the work of his committee in compiling 
information for a comprehensive his- 
tory of the Illinois Supreme Court. 
Jacob M. Lashly, of St. Louis, mem- 
ber of the Board of Governors of the 
American Bar Association, delivered 
the principal address at the annual 
dinner held on the evening of June 2. 
Mr. Lashly traced the history of the 
public attitude toward the bar through 
.he development of constitutional law 
in this country, closing with the opti- 
mistic observation that as times became 
more complex and government en- 
croached more on the lives of private 
citizens, the lawyer would again arise 
as the champion of individual rights 
and regain much of his lost prestige. 


Canons of Ethics Adopted 


Saturday morning, June 4, was de- 
voted entirely to a meeting of local bar 
association delegates to consider the 
adoption of the revised canons of ethics 
promulgated by the American Bar As- 
sociation, with Benjamin F. Lang- 
worthy, Chicago, leading the discus- 
sion. At the conclusion of this session 


the members assembled voted to adopt 
the canons as previously approved by 
the Chicago Bar Association, which 
canons differ in minor respects from 
those of the American Bar Association 
but follow in general those of the na- 
tional association. The convention ad- 
journed at noon on this day. 

The annual election of officers elicited 
one of the largest votes in the history 
of the Association as four candidates 
vied for the key office of third vice- 
president and five contested for the two 
vacancies on the board of governors at 
large. The record vote of more than 
2,400 votes cast included almost half of 
the entire membership of the Associa- 
tion. 

Officers elected to serve for the com- 
ing year include: William D. Knight, 
Rockford, president; Charles O. Run- 
dall, Chicago, first vice president; Al- 
bert J. Harno, Urbana, second vice 
president; Benjamin Wham, Chicago, 
third vice president; R. Allan Stephens, 
Springfield, secretary; and Alvin C-. 
Margrave, Springfield, treasurer. Fran- 
cis X. Busch, Chicago, and Clarence 
W. Diver, Waukegan, were elected to 
the board of governors for three-year 
terms. R. ALLAN STEPHENS, 

Secretary. 


Towa Holds Forty-Fourth Annual Meeting— Important 

Section Meetings Held—Bar Integration Advantages Pre- 

sented—Work of Association for Year Summarized by 
President Thompson—Other A ddresses 


HE 44th Annual Meeting of the 

Iowa State Bar Association con- 
cluded its three-day session at Des 
Moines on June 10. The enlarged pro- 
gram was generally well received and 
the meeting made a fitting climax for a 
very active association year. 

In addition to the banquet programs 
and the general sessions, there were 
five section meetings upon the following 
Automobile Law, Civil Prac- 
tice\. and Procedure, Criminal Law, 
Junior \Bar, and Professional Ethics, 
Law Lists, and Unauthorized Practice. 
The sectior:n meetings were ably con- 
ducted and consisted of addresses and 
round table discussions irr the respective 
fields. Many of the subjects discussed 
will appear in the Bar Section of the 
Iowa Law Review during the coming 
year. 

Addresses at the general sessions and 
banquets were given by Paul B. DeWitt, 
State Law Librarian, Harley H. Stipp 
of Des Moines, Judge John E. Purcell 
of Clinton, Mrs. H. C. Houghton, Jr., 
of Red Oak, and Frank Senneff of 
3ritt. Out-of-state speakers addressed 
the Association on various subjects. 
Honorable Arthur T. Vanderbilt, Presi- 


subjects: 


dent of the American Bar Association, 
delivered two addresses, the first on the 
subject, “Judges and Lawyers—English 
and American,” and the second on “Some 
Fundamentals of Administrative Law.” 
Mr. Vanderbilt’s addresses were schol- 
arly in quality and presented in a most 
interesting and able manner. The Iowa 
3ar was unanimous in its great appre- 
ciation of the most valuable contribution 
by President Vanderbilt. His presence 
at our meeting not only meant much to 
our State association but was a great 
credit to the American Bar Association. 


Bar Integration Advantages 
Presented 


Will Shafroth, connected with the 
activities of the American Bar Associa- 
tion, gave a pointed and needed discus- 
sion on the subject of “Improving 
Standards for Aa‘mission to the Bar.” 
Iowa is now engaged in an effort to 
raise its standards and trrés address 
helped the cause materially. Donald B. 
Hatmaker of Chicago, Chairman ‘vf the 
Activities Committee of the Junior Bar 
Section of the American Bar Associa- 
tion, discussed before the Junior Bar 
the subject, “Predominant Interests of 
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Henry C. SHULL 
President, Iowa State Bar Asociation 


the Younger Lawyer.” He made a very 
favorable impression at this meeting. 
Honorable Boyle G. Clark of Columbia, 
Missouri addressed the general meeting 
of the Association on the subject, “Bar 
Integration.” As this is an active issue 
before the Iowa Bar today, his address 
was of much interest. He forcefully 
presented the needs of Bar Integration 
and the means by which it would aid 
the legal profession in the state as well 
as serve the greater public interests. 
The concluding address of the meeting 
was given by Harvey T. Harrison of 
Little Rock, Arkansas upon the sub- 
ject—“Unwise Cracks—Dogmatisms of 
a Barking Dog.” This outstanding ad- 
dress, full of insight and keen analysis 
of conditions and movements in the 
public life of the country, was of high 
quality and received with much enthu- 
siasm. His address was replete with 
wit and humor cryptically touching 
upon the major activities of American 
life today. 


Work of Association for Past Year 


The work of the Iowa State Bar As- 
sociation for the year was well set out 
in the address of President Burt J. 
Thompson, who discussed the com 
pelling demands upon the legal profes- 
sion and the needs of the lawyer in this 
age of diverse and changing activities. 
In his address he emphasized the need 
of checking the flood of lawyers enter- 
ing the profession, some of whom have 
inadequate training, legally and ethi- 
cally, to cope with the legal problems 
today. His address covered a wide 
range of subject matter, including the 
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needs of a better bar organization, de- 
mands for increased requirements for 
admission to the bar, and the necessity 
for lawyers to learn how to do new 
things in order to meet the demands of 
an industrialized and changing society. 
He emphasized the possibilities of the 
legal institute as a means to keep law- 
yers abreast with the times and up-to- 
date in modern legal demands. He 
further discussed the need of bar integ- 
ration and its crucial significance in 
Iowa at this time. 

The meeting concluded Mr. Thomp- 
son’s services to the Association as its 
president and marks the close of a year 
of widespread activity in the best in- 
terests of the legal profession. 

The new officers of the Iowa State 
Bar Association are: Henry C. Shull, 
Sioux City, President; Harley H. Stipp, 
Des Moines, Vice President; Mason 
Ladd, lowa City, Secretary-Treasurer ; 
Paul B. DeWitt, Des Moines, Librarian, 
Burt J. Thompson, Forest City, mem- 
ber of the House of Delegates of the 
American Bar Association, commen- 
cing Jan. 1, 1939, 

The Association looks forward to an- 
other most profitable year under the 
leadership of Henry C. Shull of Sioux 
City, its new president. As a part of the 
program for the year the Association 
will pursue its efforts toward the inte- 
gration of the bar, to enlarge the ac- 


tivities of the legal institutes through- 
out the state, and to carry out the pro- 
gram of increasing the standards of 
admission to the bar. A constructive 
program is now being worked out for 
the year’s work, which will touch upon 
all major fields of the legal profession. 

The Association is forturfate in hav- 
ing as its new president and leader for 
the year Henry C. Shull, who has had 
wide experience, both in the State Bar 
Association and in various departments 
of the American Bar Association. Mr. 
Shull is one of the outstanding lawyers 
from the northwestern part of the state 
and is one whose ability as a lawyer 
and leadership in his profession have 
state-wide recognition. 

For the last several years the Iowa 
State Bar Association has been in a 
process of growth and development, 
conscious of its responsibilities and of 
the needs of a more uniform effort on 
the part of members of the bar in pro- 
moting the high traditions of the legal 
profession. Each year has added new 
points of emphasis and new fields of 
service. In the coming year it is hoped 
to carry on the worthwhile undertakings 
of the past and to be forward-looking 
toward new developments and oppor- 
tunities to serve the legal profession and 
the public. 

MASON LADD, 
Secretary. 


New Jersey Holds Fortieth Annual Meeting—Report on 
Integration of Bar Presented—Deep Interest of Members 
on the Subject—Problem of Public Relations—W. P. 
A. Committee Reports — President Morrison Reviews 


Year’s Work, Etc. 


HE fortieth annual meeting of the 

New Jersey State Bar Association 
was held at the Ambassador Hotel in 
Atlantic City on Friday and Saturday, 
June 3 and 4, 1938. President William 
J. Morrison, Jr., of Hackensack, pre- 
sided at all sessions. 

The first opened at ten 
o’clock on June 3 with the election of 
officers and directors as the first order 
of business. Our new officers are: Presi- 
dent, William D. Lippincott of Cam- 
den; First Vice President, Allen B. 
Endicott, Jr., of Atlantic City; Sec- 
ond Vice President, Svlvester C. Smith, 
Jr., of Phillipsburg; Third Vice Presi- 
dent, Milton M. Unger of Newark; 
Secretary, Emma E. Dillon of Tren- 
ton; and Treasurer, Joseph J. Sum- 
merill, Jr., of Camden. New directors 
for unexpired terms and full terms are: 
John O. Bigelow of Newark, William 
J. Connor of Trenton, Orlando H. Dey 


session 


of Rahway, and L. Stanley Ford of 
Hackensack. 

The plan of printing and distributing 
most of the reports to the members 
prior to the meeting was of great value. 
One of these in which the members 
were much interested was that of a new 
Committee to study the legal status of 
women. This was presented by Miss 
Evelyn M. Seufert of Englewood, and 
showed various ways in which the le- 
gal and economic status of women dif- 
fers from that of men not only in New 
Jersey but also nationally and interna- 
tionally. The recommendation that the 
Association continue its study with a 
view toward taking action later with 
regard to certain legislation pending in 
the State, was adopted. 


Report on Bar Integration 


A report on integration of the Bar 
was made by President Morrison for the 
Board of Trustees, which acted as a 
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Committee of the whole in the pre- 
sentation of our petition to the Supreme 
Court to integrate the Bar of New 
Jersey. This matter is now before the 
Court, and it is hoped that a decision 
will be handed down in the fall. In his 
report, Mr. Morrison outlined the steps 
which have been taken by the Associ- 
ation during the past seven years in 
connection with this problem and also 
the manner in which it was recently 
presented to the Court. No question 
has ever aroused the members of the 
New Jersey Bar or made them more 
conscious of what the Bar means than 
this one of integration. * 

The Sections of the Association met 
during Friday afternoon. The meetings 
were well attended and the Sections, 
all of which are comparatively new in 
New Jersey, have become completely 
organized and are doing some very 
constructive work. A new Section, 
that of Insurance Law, was formed 
with thirty members. Indications are 
that it will also grow rapidly. 

Much of the session of Friday eve- 
ning was devoted to the hearing and 
discussion of reports of several public 
relations committees. New Jersey has 
set up seven committees dealing with 
other groups. All of them except those 
dealing with the State Bankers’ Asso- 
ciation and the State Realtors’ Asso- 
ciation reported excellent work in es- 
tablishing more friendly relations. A 
code with the bankers is working well. 
The Committee to meet with a similar 
committee from the New Jersey Asso- 
ciation of Real Estate Boards presented 
a proposed Code of Principles which 
will, if and when adopted by both as- 
sociations, form a Code of Principles 
similar to the one we have with the 
bankers. 


Proposed Accord with Realtors 


The discussion on this proposal was 
heated and lengthy, but the Code was 
finally approved in the form presented 
by our Committee, of which Mr. Or- 
lando H. Dey of Rahway was Chair- 
man. If it be adopted by the real es- 
tate men at a meeting to be held some 
time during this month,. it will be the 
first accord to have been reached with 
realtors in the country so far as we 
know. 

Another special committee report in 
which the public had great interest was 
that of the Committee headed by Mr. 
James D. Carpenter, Jr., of Jersey 
City, to cooperate with a revision and 
reform of the rules with regard to par- 
don and parole in New Jersey. This 
Committee made a most careful study 
of the procedure of pardons and paroles 
in other jurisdictions and was of great 
assistance to the Court of Pardons in 
the formulation of new rules. Among 
other things, the rules provide that the 


Wittram D. Lippincott 


President, N. J. State Bar Association 


Prosecutors and Judges who have 
dealt with those convicted of crime, 
shall be notified of applications for 
pardons and that there shall be more 
publicity with regard to these matters 
than heretofore. 

At the end of the session, we had a 
fine exposition of the new rules for 
civil procedure for the District Courts 
of the United States by Mr. Edward 
J. O’Mara of Jersey City. This was 
particularly interesting to those who 
work in the United States Courts as 
Mr. O'Mara pointed out the differences 
between the old and the new rules. 

Among other things, all of the Sec- 
tions reported to the Association at the 
Saturday morning session. Each of 
these reports showed great progress 
during the year and held the interest 
of many of our members. The coop- 
erative spirit in which the sections 
work with each other and the Associa- 
tion has been beneficial to the member- 
ship as a whole. 

The Committee on Unlawful Prac- 
tice of the Law, headed by Mr. Milton 
M. Unger of Newark, reported great 
activity during the year. One of its 
outstanding efforts has been to attempt 
to coordinate the work of all of the 
committees on unlawful practice of the 
law with the work of the committee of 
our State Association. A similar ef- 
fort is being made by the Committee 
on Ethics and Grievances under the 
leadership of Mr. Lionel P. Kristeller 
of Newark. We hope that this coor- 
dination of effort in these two most im- 
portant matters will result in the elimi- 
nation of duplication of effort and that 
the benefit of experience will accrue to 
all concerned. 








An interesting exhibit was held by 
the W. P. A. Committee. It showed 
all the steps which are taken in making 
the various annotations being made un- 
der this committee’s direction. The 
Committee reported that the annota- 
tions on the Workmen’s Compensation 
Act had been completed and recom- 
mended that the Association consider 
the publication of these annotations so 
that they can be made available to the 
Bar. A new project for a survey of the 
Bar in New Jersey to be made shortly 
was also explained. 

New Jersey has just completed and 
adopted a revision of the statutes. Mr. 
Richard E. McIntosh of Trenton, who 
has been the supervisor of the Com- 
mission which made this revision and 
consolidation under the direction of 
the Legislature, gave an interesting pa- 
per on the use of the revision. It has 
been so compiled that as new laws are 
adopted by the Legislature, they can 
be embodied in the Revision and _ be- 
come a part of it. The Association is 
justly proud of the result of this project 
which was suggested at a meeting of 
our Association on June 7, 1924, by 
the late Maxmillian T. Rosenberg of 
Jersey City, in his address as the presi- 
dent of our Association. While the ex- 
pense of the revision was seemingly 
great, the public as well as the Bar will 
be greatly benefited thereby. 

Mr. William J. Morrison, Jr., the 
retiring President, addressed the Asso- 
ciation. He reviewed the accomplish- 
ments of the year and laid special em- 
phasis on the effective work of the new 
Committee on Coordination of Bar Ac- 
tivities which has been most helpful in 
preventing overlapping and duplication 
of effort on the part of committees, 
thus leaving the time and energy of 
another part of our membership free 
for additional service. 

The new President, Mr. William D. 
Lippincott of Camden, was presented 
to the session by Mr. Morrison after 
former Justice Frank T. Lloyd of Cam- 
cen, a close friend of Mr. Lippincott’s, 
and Miss Helen D. Lippincott, the new 
President’s daughter, had acted as a 
Committee to escort him to the chair. 
Justice Lloyd presented Mr. Lippincott 
to Mr. Morrison for induction. In 
accepting the honor of the Presidency, 
the new president’s pledge of accept- 
ance was made with a request for con- 
tinued cooperation on the part of the 
members. 

The annual dinner was held at the 
Ambassador Hotel with Hon. Ignatius 
M. Wilkinson, Dean and Professor of 
Law at the Fordham Law School, as 
the guest speaker. Dean Wilkinson 
delivered a spendid address and called 
upon the members of the Bar to take 
their ancient places as the leaders of 
the people, especially during these 
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Plan Your Summer 
Work 


Trial work is over for the summer, 
but the foresighted lawyer may profit- 
ably use a portion of July and August 
by having certain cases referred, and 
in taking depositions in other cases to 
be used in the early fall trials. Com- 
petent shorthand reporters can aid in 
these matters, permitting a maximum 
of accomplishment in a given time, 
while affording the lawyer an ample 
vacation period before the courts open 
Members of thee NATIONAL 
SHORTHAND REPORTERS 
ASSOCIATION, qualified to give 
such assistance, are located in each 


A. C. Gaw, Secretary, 
Elkhart, Indiana. 


Ask for your free 
copy of 
“Making the Record.” 











New and Used — List on Request 


LAW BOOKS 


500 Books on Public Speaking, etc. 
List on Request. 


ILLINOIS BOOK EXCHANGE 
(Established 1904) ; 
337 West Madison Street Chicago, Illinois 














Handwriting Expert 


VERNON FAXON 


Examiner of Questioned Docu- 
ments 


134 N. LA SALLE ST. 
CHICAGO, ILL. 


Residence Phone 
Office Phone : 
Central 1050 i _ 
Fully equipped laboratory includinz 
portable apparatus. Examinations made 
anywhere. 





times when leadership based on firm 
American principles is needed. 

Our Chief Justice, Hon. Thomas J. 
Brogan of Jersey City, was a guest of 
honor and an interesting touch was 
added to the occasion when a surprise 
birthday cake was presented to Justice 
Brogan’s wife during the dinner 
Everyone present joined in wishing 
Mrs. Brogan a happy birthday. 


President Vanderbilt Honored 


Another guest of honor was our own 
member, Hon. Arthur T. Vanderbilt of 
Newark, President of the American 
Bar Association. As a token of 
respect and affection for him, and of 
appreciation for the honor which he 
has brought to New Jersey through 
his Presidency of the American Bar 
Association, he was presented with a 
beautiful set of books as a gift from 
the Association. The presentation, 
which was also a surprise, was made by 
Mr. William W. Evans, a _ former 
President of our Association and now 
the Chairman of the Committee on 
Credentials of the American Bar As- 
sociation. Mr. Vanderbilt’s acceptance 
was in his usual gracious manner. He 
told us many interesting incidents of 
his journeys during the past year in 
discharging his presidential duties. 

Several delightful luncheon affairs 
of various Sections and groups of peo- 
ple, and the inevitable little parties be- 
fore the dinner, added to the festiveness 
of the week-end. 

Space does not permit a resumé of 
all of the fine reports which were made 
at the meeting, nor a list of the names 
of those who worked so hard during 


our 


the year to carry on the activities of 
the Association under Mr. Morrison’s 
direction, but those who attended the 
meeting realized and appreciated the in- 
terest of the great majority of our mem- 
bers in furthering our profession. 
Emma E., DILLON, 
Secretary. 


New Officers of Chicago Bar 
Association 


Henry P. Chandler, well known law- 
and leader, 
president of the Chicago Bar Associa- 


yer civic was elected 
tion to succeed Hayes McKinney. Other 
officers chosen for the coming year are: 
Tappan Gregory, first vice-president; 
William H. King, second vice-president ; 
Albert E. Jenner, Jr., secretary; Joseph 
E. Fitch, treasurer, and Alfred Beck, 
librarian. The following were elected 
to the Board of Managers: Greville 
Beardsley, Frederick C. Hack, William 
M. Keeley, Albert J. and 
Richard Corwine Those 
elected to the Committee on Admissions 
are: Herbert F. Geisler, Otto Kerner, 
Jr., Thomas R. Mulroy, Casper William 
Ooms, and Horace A. Young. 

The only contest was over the office 
of second vice-presicent in which Wil- 
liam H. King won over Willard L. 
King by a vote of 605 to 593. 

The new president, Henry P. Chan- 
dier, is a member of the firm of Tol- 
man and Chandler. Mr. Chandler is 
president of the Civil Service Associa- 
tion of Chicago and was formerly pres- 
ident of the City Club of Chicago and 
Union League Club. In 1929 he was 


Meserow, 
Stevenson. 


FOR SALE—Volumes 1 to 87, 
inclusive, American Law Re- 
ports, with index and supple- 
ments. Excellent condition. 
Write Box 10, c/o this Journal. 











appointed by Governor Emmerson. to 
the Commission on Child Wefare Leg- 
islation and served for four years. He 
has long been a leader in civic and 
social welfare activities. 


Cleveland Bar Association Elects 
Officers 


James C. Logue, who has been a 
practicing attorney in Cleveland con- 
tinuously since he was admitted to the 
Bar in 1909 was elected President of 
the Cleveland Bar Association at the 
annual meeting of the Association which 
was held on Tuesday, May 3, 1938. 
Mr. Logue was graduated from the law 
school of Western Reserve University 
in 1909 and from Adelbert College in 
1907. He is one of the best known 
lawyers in Cleveland. 

H. A. Spring, of the law firm Can- 
non, Spieth, Taggart, Spring & Annat, 
was elected vice president. Wilbur T. 
Smith, one of counsel for the Central 
National Bank, was elected treasurer. 
Mr. Spring has served as a member 
ot the Executive Committee, as chair- 
man of the Judicial Campaign Commit- 
tee and has also been active in raising 
funds to pay the expense of the varied 
activities of the Association. Mr. Smith 
has also long been active on Bar Com- 
mittees. 

The following were elected members 
of the Executive Committee, each to 
serve three year terms: Howard L. 
Hyde, John R. Kistner, Adrian G. 
Newcomb, Arthur A. Sayre, Leward C. 
Wykoff, Otto J. Zinner. All of the 
newly elected officers are veterans of 
many years of service to the Cleveland 
Bar Association. 


Fifth Judicial District (Minn.) 
Association Officers 


At a meeting of the members of the 
Fifth Judicial District Bar Association 
held at Owatonna on the evening of 
May 7, 1938, the following were elected 
officers for the coming year: President, 
John E. Coughlin, Faribault ; vice presi- 
dent, Samuel Lord, Owatonna; 
tary, Charles N. Sayles, Faribault; 
treasurer, Otto J. Nelson, Owatonna; 
Member of Board of Governors, John 
McLoone, Waseca; representative to 
State Bar Association convention, Har- 
old E. Nelson. 

CHar_es N. SAYLES, 
Secretary. 


secre- 











